NATTONAL RAI LROAD ADJUSTMENT BOARD
Award |inber 20863
THIRD DIVISION Docket Number CL=-20629

Irwin M Li eberman, Referee

Br ot her hood of Railway, Airline and Steanship
Cerks, Freight Handlers, Express and
St ati on Employes
PARTI ES TO DISPUTE: ( _
(Pacific Fruit Express Conpany

STATEMERTOFCLAIM: O aimof the Systemcommittee Of the Brotherhood
(GL-7733)t hat :

(a) The Pacific Fruit Express Conpany violated the current
Clerks’ Agr eement on March 12, 1973 when it notified M. J. N. Kibler
that he was out of service due to his failure to report for duty or
give satisfactory reason in witing for not doing 80 pursuant t0 Netice
ofRecal | to Duty issued under provision8 of Rule 13 (d); and,

_ (b) The Pacific FruitExpress Conpany shall now be required
to reinstate M. J. N. Kibler and compensatehimfor eight (8) hoursat
the applicable pro-rata rate of $39.17 per day beginning March 13, 1973
and continuing until he is reinstated.

OPINION OF BoARD:  Claimant, while on the extra |list at Coltem, Calif-
ornia, was the seniorqualified furloughed unassigned
employe i N February 1973. On February 22, 1973 O aimant received a notice
dated February20, 1973 from Carrier’s Agent at Yuma, ArizonaWwhich
formallyrecal 'ed himto duty within his seniority distriet, The recall
letter purported to quote Certain provisions of Rule 13. Cainmant did

not reportfor duty. On March 12, 1973 Carrier’s Agent atYuma directed
a letter to Gainmant, which was delivered on March 15th, which inforned
Claimant that he had failedto report forduty or give satisfactory
reasons thereforand forthat reasonhe was no longeri n service and con-
si der edresigned. On March 14, 1973, Carrier’s Agent-C erk atCelton,
Californiar ecei ved al etter from C aimant dated March 7, 1973 stating:
"Sorry coul d not take the Yuma j Ob on account special reasons.Will
report on the 13th. Thank you.”

Rule 13 (d) provides:

“Rule 13. (d) An employe failingtoreturn to service
on a regular or bulletined position, forwhich
he has reqfwsue seniority and is qualified,
within fifteen {15) day8 after bei ng notified
(%/Oertmed mai | or telegramseat to | ast
address furnished by enploye) or give satis=-
factory reason in writing f or NOT doing so will
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"be consi dered resigned and will be so notified
inwiting, but he shall not be entitled to au
i nvestigation under Rule 38 4n connection W th
such terminationOf employe relationship. | f

t he employe*'s reason fOr not returning to ser-
vice i S deemed t 0 be unsatisfactory by the
Company, the Company will promptly so advi se
the e foye by US Certified Mail, after which
the date on which the enﬂloye has to return to
service will be either thefifth (5th) calendar
day following date of receipt of the Conpany's
notice rejecting his reason or the £ifteenth
(15th) day after receipt of the Conpany's
original reeaxl |letter, whichever is later;
shouldr ecei pt of the Company's rejection of
reason letter beavoided orrefused, the date

f Oor return to service shall in my Such cage be
the fifteenth (15th) day after receipt of orig~
inal recalll etter. In the event the Conpany
fails to80 notify the employe to the contrary,
the reason advanced fornot returning to service
shall be considered satisfactory.”

Petitioner contends that Claimant r esponded properly t o his Supervisor,
the Agent-C erk in Colton, in conpliance with Rule 13 (d). Based on
the | ast sentence of that role, supra, the Organization argues that the
Carrier isrequiredto reinstate Claimant Since it failed t 0 notify him
that his reason for not returning to service was unsatisfactory.
Petitioner al SO states that the original notice of recall omly quoted
part ofRole 13 (d4) and misquoted that portion as well.

Carrier argues that Caimant's |etter was sent to a fellow
clerk, the Agent atColton, Who had no authority in connection with the
Yuma operation and had nothing to do with the recall; O ainant never \
responded to the Agent at Yuma, It is also argued that the [etter was late,
long after the fifteen day time linit, and did hot contain eny reason
forhi' s failure tO0 report.

Wthout considering the issue of the proper addressee for
Caimnt's letter, the dispute herein first rests on the question of
rule time limts. There 4s unrefuted evidence in the record herein that
Claimant's letter was received by the Agent-Cerk in Colton On March 14
1973, seme twenty days after he received the recall notice. Rule 13 .(ds
is self-operating and provides that failure to respond im timely fashion
results in an employe being consi dered resigned. % have recently con-
sidered arelated dispute, invelving these parties, Award 20678, and
found in that dispute al.80 that seniority rights were termnated under
the provisions of Rule 13 (d).
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. W& do not deemit necessary t0 desl With the other issues
rai sed I n this di spute, sircethe record clearly demonstrates t hat Claiu-

ant did not abide by the tize |imt provisions ofthe applicable role.
The claim mast be deni ed.

FINDINGS:The Third Division of the Adjustment Board, upon the whol e
record and a1l t he evi dence, f£iads and hol ds:

That the parties wai ved oral hearing;

~ That the Carrier and the Employes involved i n thi s dispute are
respectively Carrier and Employes within { he meaning Of the Railway Labor

Act, a6 approved June 21, 193h;

That this Division of the Adjustment Beard has jurisdiction
over the dispute Involved herein; and

That the Agreement was not vi ol at ed.
AWARD

Caim deni ed.

RATTIONAL RAI LROAD ADSUSTMENT BOARD
By Order of Third Division

ATTEST: ¢
Executive Secretary

Dat ed at Chi cago, Illinois, this 14th day of Novenber 1975.



