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STATWERI OF CLAIM Claim of the General Comaittec of the Rrotherhccd
of Railroad Sigmlmn on the Southern Pacific

Transportation Company (Texa6 and Louisiana Lineo):

Claim of RRS and f-r Hou6ton Division Slgnal6un Clarence
mingham, Jr., for reinstatement  to service with pay for time lost
and with seniority unimpaired.

OPIRIOri OF BOARD: At the time this dispute ~816 Claimant wa6 em-
ployedby Carrier a6 aSigual.manwith  revenyear6

of service. Pursuant to notice of April 5, 1976, Claimant was charged
with dishonesty, in violation of Rule 801 of the ControLling  Ruler aud
Regulations, in connection with an incident which occurred on Rove6d~~
21, wr3. Formal investigation vas held on April 10, 1976 a Claimant
will dlschargedonthe s-day. Rule 8Clread6 as follows:

%Ip&yeS will not be retained in the service
WhO ar'c Cmlt66 Of th0 6afetg Of them6elveE~
or otherr, indifferent to duty, insubordinate,
dishonest, inmua6l, qUarrelSomC or otherwilre
viciou6, or who conduct thsmrrelver  in a manner
which would subject the raiboad to crltlcLm..."

The underlying fact6 are that OnRovember 2&1973,Claimant
was arrested by the police on charge6 of property theft from Howard
DIECOunt Center. He appeared In Court with his attorney srd was re-
leased on bond. The "property" involved was a fur hat valued at $4.47.
Thereef%a hi6 cclse E- before the Cotpt on Febnaary 26, 1974, at which
tima hi6 attorney entered a plea of guilty and Claimant Wa6 fined $44.70
plU6 COtId COEt6. on parch 18, 19’74, carrier official was notified by
the Police Department of the guilty plea and fine. On April 5, 1974,
eighteen days later, charge6 were placed by Carrier 6gain6t Claimant,
a6 stated above.

The pertinent language of Rule 700(a) of the controlling Agree-
ment, which relate6 to 'Discipline and Investigation" (and upon which
resolution of this dispute depcnd6), state6 that "Chsrge6 will be made
in writing within twenty (20) day6 of knowledge of an offense.”
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It is not disputed that Courier had knowledge of the arrest
on the day it occurred - Rovember 21, 1973. It 16 Petitloner'6X
teutlon that such knowledge constituted "knovledge of an offense" under
PI&e 700(a) and that thi6 started the running Of the prellcribcd 20 day
period. Accordingly, Carrier having "faFt6d to place charge6" until
April 5, 1974, it violated the @cement. Claimant should therefore be
reinstated with right6 unimpaired and payment for time 106t.

Converrely, Carrier contend6 that the srre6t wa6 au a&u6ation,
not an offense; that the accusation ripened into "an offense" when the
guilty plea was entered; that it then brought charges within the rtated
20 day period; that the evidence adduced was conclusive on the charge
of diehonerty; and that, accordingly, the discipline of di66tt666i.l wa6
warranted under the Agreement 6nd lmplemeoting  Rules.

We have carefully reviewed the entire record and the various
precedent6 cited by Carrier and Petitioner, and particulsrly the evidence
adduced at the investigation and the record of the court proceedings,
on the basis of which we reach the followbg conclu6ions  and flndingr.

We acknowledge our obligation to interpret the Agreecent.  a6
writtur and that the burden of proof in discipline case6 re6tr on Carr-
ier. We recognize, further, that no property or personnel of Carrier
wa6 involved in the arrest of Claimant or in the court proceeding6 re-
sulting therefrom. The criminal charge against Claimant was for theft
from a third party; the witnesae6 against Claimant were police officer6
and employee6 of the third party. In theee CirCun6tanCe6, C6rriU'S
knowledge of the Incident on November 21, 1973 constituted knowledge
that "an accusation" had been ffied sgaiust Claimant, on which he was
entitled to the presrrmption of inoocence until proven guilty. Carrier
afforded hfm that right by withholding it6 charges until it acquired
knowledge of the guilty plea. only then did Carrier have factual
"knowledge of an offen6e" under Rule 700(a), upon which Its own charge6
and investigation  relied of nece66it.y.

"Cnly then could it be ascertained, with any degree of certaintp,
whether or not disciplinarg action was indicated." See Public Law Board
NO. 716, Award Ro. 3 (Gilden, Chairman).

"The investigation depended entirely on the co& procecdingcl,
Fn which Claimant pleaded guilty." And "the convening of an investiga-
;g,,prlor to fin+ termination of a prosecution could be deemed prema-

. Further, that by awaiting the outcome of a court proceeding,
lathes doe6 not begin to accrue 6gaiMt Carrier until the COurf ca6e h66
been adjudicated". See P.L.B. Wo. 1, Award No. 8 (Sempllner, geutral)
and P.L.B. So. ~16, Award Ho. 5 (Sdward6, Neutral).
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Petitioner cite6 6evera.l prior Award6 which, it asrert6, sup-
port it6 po6itiOn here. However, analy6i6 of there ca6e6 iudicate that
they are not gemaue to this dirpute. For e-e, Awards 12437 and
17081 relate to fact6 entirely dl66lnilar fro61 the fact6 here. Addition-
ally, I2437 dealt with an lnve6tigation held e disstis6al. Award 16632
dealt with au investigation held more than twenty day6 after Carrier "had
factual -ledge" of the offerme. In Award &Cl (2nd Divlrion) the
queetiono2 Tsnowledge"w66 not involved, the~or i66ue beingCl.afmant'e
reiurral to te6tify at the inve6tigatlon.  FInalLy, in Avard 2CyU (lst
Divieion), the Claimant was not charged with misconduct until 49 days
after the -Plea, ~timughtheRule rpecificd a rreven~period.

Factually, there ~66 Eubstantial probative evidence in the
record to support  the "dishone6ty" charge against Claimant, which was
buttrelrsed  concl!mively by the Criminal court proceeding6 and C~imant'S
plea of guilty. We are not per6uaded by CLaimant' a66ert6d "ignorsnce"
of these prOCeediIIg6, nor by the fact that the plea wa6 entered in hi6
ab6ence by his attOrm?y. These were matter6 601clywithin Clainant's
mea of responsibility, for which he must assume the burden. Obviourrly,
Carrierwa6 in noway Involved inthele matter6. Purthumoze, the record
i6 quite clear that Carrier acted In timely fashion, purruant to the
Agreement, once it acquired factual knowledge of the plea of guflty,
which, ss we have demonstrated above, con6titut6d %owledge of an
offense" under the Rules.

In consequence, therefore, we find  that the charge6 against
Claimant were properly brought and the investigation fairly conducted in
conformance with the Agreement. Purther, that the criminal court pro-
ceedings and Claimant'6 plea of guilty were competent evidence to estab-
lish the charge of dishonesty under the Rules.

The principle h66 been w63.l established that we will not dis-
turb Car~ier'6 decision on guilt or the discipline impo66d where it 16
supported by substantial probative evidence and Carrier has not acted
arbitrarily unreasonably or contrary to due proce66. See Awards 3149
(Carter), 422 (Bemstein), 10429 (Rock), l.3674 (WeEton), 15566 (Lynch),
1921.6 (Edgett) and 20189 (Sickles), among q others.

Petitioner urge6 that the discipline of disnissal 16 exce66ive,
but Rule 801, quoted above, ,clearly provide6 that "Employerr wFU

not be retained in service who are . . . dishone6t . . .' AdditionaUy,
we have held repeatedly that a rule violation associated with dishonesty
is a disciplinary act and, in pnper CirCui66taIIce6,  merits diEmi66al.
Flu-thermre, that "the ccmparatively Em a%uat of the article6 In-
volved i.6 not a mitigating circumstance". See Awards 13130 (Korablum),
13674 (Weston), 16168 (Perelson), 16888 (Cooduan), 1986 (Brent) and
2CCC~(Blackwell),  among others.
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FinaUy,we findm basis inthe record to support the i66ue
of racial discrinination raised by Petitioner. The u6e of the wti
11CObX6d" wa6 for purpose6 of identification only, arui the record is
co6Ipletely  ab6ent of any fact6 attributing bias to Carrier in it6 in-
veetigatlon or in its conduct of th16 di6pute. That iSEW 16 entirely
irrelevant here.

Accordi@y,  based on the record evidence and controlling
authority, we will deny the claim.

FIXDIIW: TheThirdDivi6ionoftheAdju6t66entRoard, uponthewhole
record and all the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and the R@OyeS involved in this dispute are
respectlv63.y Carrier and Rsployes within the meaning of the Railway Labor
Act, a6 approved June 21, 1934;

That this Division of the Adjustment Board ha6 jurisdiction
over the dispute involved herein; and

That the Agreenentwa6 mtviolated.

A W A R D

Claim denied.

RATIOIVALRAIIRCADADJIR'IME3PIBoARD
Ry Crd6r of Third DiviEiOn

A-T:
Executive Sscreatry

Dated at Chfcago, Illinois, thi6 14th day of November 1975.


