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Joseph A. Sickles, Referee

t
Brotherhood of Maintenance of Way Rmployes

PARTIES  M DISPUTE:

STMEMERT  OF CLAIM: Claim of the System Cossnittee  of the Brotherhood
that :

(1) The Carrier violated the Agreement when it failed to
assign Mr. Glen M. Webb to the position of Foreman on Circular Ro. 194,
dated June 15 1973 but assigned Mr. H. 0. Edwards thereto (System File
300-33125794.

(2) That Bulletin No. 194, dated June 19, 1973, be withdrawn
and assignment made to Mr. G. M. Webb.

(3) That Mr. Glen M. Webb be allowed the difference In what
he receives as Assistant and/or Relief Foreman and what he should receive
from June 19, 1973 as Foreman and continuing until claim Is settled.

(4) That, in addition to the money amounts claimed herein,
the Carrier shall pay Claimant an additional Bmount  of 6$ per annum com-
pounded annually on the anniversary date of this claim.

OPINION OF BCARD: On May 24, 1973, Carrier issued Circular No. 189
advertising the position of Foreman on Section 453

(effective June 19, 1973).

Both Claimant and employee, Edwards, submitted appli~atlons.
No bids were received from any employee with seniority In the For-
classlflcation, and on June 19, 1973, Edwards was assigned to the position.

Claimant’s track laborer seniority date is March 4, 1563;  whereas
Edwards’ seniority date is January 19, 1970. In addition, Claimant was
pronkoted  to Assistant Section Foreman on March 17, 1970 and was selected
to perform duties as a Relief Foreman on June 12, 1972.  Edwards had no
Assistant Foreman seniority, nor had he been selected to be used as a
Relief Foreman.

The Organization cites Article 4, Rules 1 and 2:

“ARTICLE 4. PROkwrIORS MD BfJLLETm

Rule 1. The Division Engineer will select from
Track Laborers’ roster not to exceed four men on each
seniority district to be used as relief assistant track
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“foreman and/or track foremen on their respective seniority
dlrtricts. The Track Laborers so selected will be advis,cd
In writing, a copy of such advice w3l.l be sent to General
Chairmn  and to Local Chairman. The men so selected shall
be those the Division Engineer regards  as most likely
material for promotion to amletant track foreman  and/or
foreman. These men shall be used for relief assistant
track foreman and/or track foreman’s work on their seniority
district, and if their work aa relief foreman or asriatant
foreman during the period of twelve comecutive  montha
foIlowIng their selection for relief work is satisfactory
and they pass satisfactory examinationa,  they shall ba
eligible in the order of their written designation aa re-
lief foreman for promotion  to assistant track foremanship
and/or track foremanship  on their seniority district.
Where conditions make necersary  men may be proeuted  in
less than twelve months.

Rule 2. Rev positions and vacancies shall be bulle-
tined withia within ten (10) daya previous to or following
the date such vacancies occur and the right to bid on such
vacancies or new positions will be accorded foremen, amist-
ant and/or relief foremen in the order named.”

Carrier states that the lsaue presented to this Board haa been
settled time  and again by Awards of this Division and Public Law BoamU,
and urgea that because nine (9) Award.9 (by seven (7) diferent Referees)
have denied similar claims on thin pmperty, the prior decisiona mm?4
control.

The employees concede that the prior Awards, cited by Carrier,
have considered promtion from a lower rank to a higher rank, but uone
of those Award6  involved a promtion in which 811 Assistant Foreman (and
qualified Relief Foremau)  was involved, except 20062. We we asked to
consider the distinctions which appear In that Award - and this Docket;
am contra&ad to the ddfferent factual clrcumntancee  which controlled
the Awarda relied upon by Carrier.

We do not fully concur with the contentions advanced by either
Party. Certainly, we do not read the pertinent Rules Agreement aa
“obligating” Carrier to assign Claimant  to the position solely because
he held seniority aa ah Assistant Foreman. At the same tdme, we cannot
accept the Carrier’s conclusion that because Cl&ma&  held no seniority
in the classification of Foreman, his seniority in lower classifications
is meaningless.
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Clearly, the prior Awarda  of this Board (but for Avard 2062)
concerning this rule have consistently held that seniority in a lower
classification does Bot entitle the employee, m se, to a potion to
a higher classlflcation. Award 20062  does conaider  the factor of eurior-
ity in the claeslfication of Assistant Foreman - which Is mentioned  in
Article 4, Rule 2, and concludes that said section &es Eive a~ employee
so situated certain rights. But, under this record, we are not prepared
to rule that Award 20062 disposes of the issue.

We do not read that Award aa authority for the proposition t&t
Claimant ha6 an automatic right to pI%akItioB.  The Award speaka in terma
of “consideration”  for assignment to a Foreman’s poclition  and “rights to
bid.” However, ln this case, Carrier raised, on the property, some
rather serious queationa of lack of qualificationa  which dictated Its
determination to refuse to promote Claimrmt,  and from the evidence proper-
ly before this Roard for consideration, we Ive unable to conclude that
the employees presented sufficient evidence upon which we can conclude
that Carrier’s determination  in that regard waa arbitrary or capricious.
We are unable to fM any suggestion that this Board wan faced with 6uch
a question when it Issued Award 20062.

Thus, while we find merit in the conclusions expressed in Award
20062; Bonethelees,  we are unable to conclude that it dictate6  a sustain-
d.n~ Award because of the question of lack of qualification presented here
- but not under review In that case.

FmIEIOS:  The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finda and holds:

That the parties waived oral hearing;

That the Carrier and the Eznployes involved in this dispute are
respectively Carrier and Enployes within the meanIn&! of the Railway Labor
Act, 88 approved June 2l,.1934;

That this Division of the Adjustment Board haa jurisdiction over
the dispute involved herein; and

That the ASreament  was not violated.

A W A R D

Claim denied.

NATIONAL RAILROAD AATUS’IMRR  BOARD

ATTEST: tG#.PA

Ry Order of Third Division

Executive Secretary

Dated at Chicago, Il.li~oFs, this 26th day of RWembar  1975.


