NATI ONAL RAILROAD ADJUSTMENT BOARD
Award Nurmber 20913
THIRD DI VI SI ON Docket MNumber CL-21005

lrwin M Lieberman, Referee
Brot herhood of Railway, Airline and Steamship O erks,

(
( Freight Handlers, Express and Station Enployees
PARTI ES TO DISPUTE: (

{The \\éstern Pacific Railroad Conpany

STATEMENT OF CLAIM O ai mof the SystemCommittee of the Brotherhood (GL-
7710) that:

1. The Western Pacific Ratlroad Conpany viol ated Rule 45 of the
Agreenent extant when it failed and refused to allow M. A F, Daggett due
conpensation for time held out of service in contravention of the clear and
unambiguous t erns t hereof; and,

2. The Western Pacific Railroad Conpany shall now be required to
conpensate M. A F. Daggett for eleven days' at the pro-rata rate of his
regul ar assignment of |nterchange Cerk 24259.

OPINION OF BOARD: Caimant on February 5, 1973 was working a regular assign-

ment as Yard clerk with hours of 11:59 P.M to 7:59 A M
There were no provisions for a fixed lunch period but the applicable Rule 18
provi des that not |ess than twenty mnutes shall be allowed to eat for regu-
lar operations requiring continuous hours. During the shift which was ad-
mttedly light in work |oad, a power failure occurred from1:10 AM to 2:05
AM Caimant admtted that he left the office at about 1 AM and sat in
his car during the blackout. At approxinmately 1:50 A M a fellow enpl oyee
M. Brown, cane out and asked Claimant to go to eat with him Brown drove
his car. The two nen returned at about 3:15 AM The two nen were asked by
the Trainmaster, upon their return, where they had been. \Wen told they had
been to lunch (known to the Chief Cerk) he immediately took then out of
servi ce.

An investigatory hearing was held on February 8, 1973 and on
February 15th the two nen were found guilty of unauthorized absence and
were both disnissed from service. By letter dated February 21st, both
men were accorded |eniency by Carrier and returned to service, wth Brown
bei ng made Whol e for | ost pay but C ai mant not bei ng reimbursed.

Wthout regard to mnor issues (such as the citation of a Bule in
the dismssal letter which was not specified in the charge) the principal
I ssues are whether or not Carrier appropriately wthheld Claimant frw ser-
vice prior to the determnation of guilt, whether the evidence supported the
finding of guilt and whether the penalty assessed was discrimnatory in view
of the handling of M. Brown's case. It is noted that the charge, subject
matter of the hearing, and the cismissal |letter all referred to the absence
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without authorization es the central issue in the disciplinary dispute; the
citation of arule for the first time after the hearing was inappropriate
but in our judgnent not a fatal flewes it was conpletely gratuitious.

The Organization argues that Carrier violated Rale 45 of the Agree-
ment which sets forth the disciplinary procedure and provides in pertinent
part:

"He may, however, be held out of service pending such
investigation if the gravity of the offense warrants .

It is understood end agreed that the suspense feature of
this rule is permssive end not mandatory, end will not be
i nvoked where trivial or mnor infractions of the rules
are i nvol ved. "

Petitioner avers that it was whol |y umvarranted to hold C ai mant out of

service for the infraction involved in this dispute. Petitioner also alleges
that the case was not proven agai nst defendent since the Chief Cerk knew that
the two men had gone to eat end that the tinme for a meal period was somewhat
flexible, based on operating needs. Finally, it is charged that the discipline
assessed was discrimnatory in view of the virtual conplete exoneration (no

|l oss of pay) for the other enployee.

First it is noted that Caimant had a reasonably poor work record
insofar es attendance end tardiness is concerned (including taking tine away
fromwork) whereas M. Brown had a clean record.

There is no question but that the two nen took en excessive amount
of time for "lunch" on the night in question. Even if twenty mnutes was the
m ni mum end sonewhat flexible, the period of en hour and twenty mnutes or
nmore was unwarranted, even with the circumstance of the black out, which was
over before the two men returned. Further there was a need for C ai mant
during the period of his absence. Therefore we conclude that there was sub-
stantial evidence that Caimant was absent in the unauthorized fashion es
charged. Gven the guilt of Caimant, the difference in the ultimte penal-
ties accorded the two nen was justifiable when the two records are considered
end certainly does not constitute an abuse of discretion by Carrier

The question of the suspension of Claimant prior to the hearing and
assessment of penalty is another matter. In exanmining the alleged infraction
at the time of the Traimmaster's action, there is no indication that the of-
fense coul d be construed to be "grave" end it certainly had no possible effect
0N the safety Of the public, other enployees or hinself. For this reason ye
conclude that O ai mant shoul d not have been hel d out of service Prior to the
assessnent of discipline.
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FINDINGS: The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds end holds:

Thatthe parties waived oral hearing;

That the Caxrierand the Empleyes involved in this dispute art
respectively Carrier and Employes W thin the neaning of theRailway Labor
Act, as approved June 21, 1934,

That this Division ofthe Adjustment Board has jurisdiction over
the dispute involved herein; and

That the Agreenent was viol ated.
A WARD

Caimant shall be made whole (at his re%ul ar pro-rata rate) for,
| osses sustained from February 5, 1973 through February 14th, 1973; the

rem nder of the daimis denied.

NATI ONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: ‘ *
Executive Secretary

Dated et Chicago, Illinois, this 16th day-of January 1976.



