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Louis Rorris, Referee

(Brotherhood of Railway, Airline and Steamship
( Clerks, Freight Handlers, Express and
( Station ELsployes

PARTIES TODISRJTR: (
(Terminal Railroad Association of St. Iauis

STATMRRT CP CLAIM: Claim of the System Committee of the Brotherhood
(GG7636) that:

1. Carriu violated and continues to violate the Agreement
betveen the parties when, cosmv%cinS on November 30, 1972, it removed
the work of operating remote contml interlocking machine at SR Tower,
Venice, Illinois, from the Scope thereof and assignedit to employes
not covered thereby (Carrier's File 013-255-13).

2. Carrier shall, as a result, compensate the senior idle
Telegrapher, extra in preference, eight hours' pay at the rate of
Levennan-Operator,  which he vould have received if permitted to perform
this work, for each shift commencing Rovember 30, 15-72 until the v-lola-
tion is corrected.

0Fmx0N OF BOARD: The Statement of Claim sets forth generally the nature
of the dispute here involved. Its reference, hoverer,

to remvi~@ "the work of operating remote control interlockixq machine"
gtzer is somevhat misleading. Actue3ly two types of machines are

. The first being a remOte contml interlocking machine (RCM,
for brevity) operated by Towennen or Levemen  "by means of levers" under
the general direction of a Train Dispatcher. Such work has normally been
performed by Levermen Operators under their Agree with Cerrier dated
October 1, 1957 (the contmliing Agreement In this dispute..)

The second machine is a never and more complicated machine,
installed on the property of this Carrier for the first time on Roveuber 30,
1972. This is a CentralizedTraffic ContmlSystem(CTC) contmllingthe
suvement of trains by automatic signal device from a designated point,
superseding time tables aad use of train orders. The latter machine ia
operated automatically by push button method and not %y means of levers".

Basically, it is Petitioner's contention that the disputed work
belongs exclusively to the Levermen Operators under the Scope Rule of their
1957 Agreement; that the vork involved is identical; and that the CTC merely
replaced the RCM without changing the nature of the work.

Carrier responds that the installation of the CTC machtie con-
stituted work different in nature from the RClM and eliminated the need for
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the Levenwn Operator position at SH Tower, without reduction in force;
that it is well established that where a CTC panel is located in an office
In which Train Dispatchers are employed, said panel is to be operated by
Train Dispatchers; a&that such work is specifically covered by the Scope
Rule of the Train Dispatchers Agreement with effective date of January 1,
1965.

obviously, the Train Dispatchers Organization is an Interested
party In this dispute. Accordingly, pursuant to invitation of this Board,
the latter Organization has Piled its written Submission, which is now
part of the record before us and which is basically in accord with Carrier's
position as stated above.

Hence, due process havdng been observed and complied with, we
deem it to be within the jurisdiction of this Board to resoln this dispute
on Its merits, with birding effect upon both Organizations and upon Carrier.
The foregoing conclusion on the principle of "due process" is foully sup-
ported in Award Ho. 1, P.L.B. 100. 964, citing T.4.E.U. va. Union Pacific
R. co., 385 U.S. 157, (U.S. Supreme Court, l@). Before proceeding to
the merits, however, reference is made to several general principles of
construction which Petitioner asserts are controlllng in this dispute.

We do not quarrel with the concept that this Board is not clothed
with authority to revise, delete from or add language to the controlling
Agreement. This Board has consistently adhered to this principle in in-
mm-able prior Awards and has IY) irrtention to depart therefrom in render-
ing this decision.

Petitioner urges furth& that td, place of performance of work
determines the craft or class of employen to whom It belongs. However,
Awards 864, 2693, 14907 and 14884, cited by Petitioner, deal with entirely
dissimilar factual situations and do not support the latter contention
which, in aqy event,, is not determinative of the issues in this.case.

Additionally, we do not dispute the general principle, or the
voluminous precedents cited by Petitioner in support thereof, that psitions
or work once within the Agreement canmt be removed therefrom arbitrarily
or unilaterally and the work assigned to persons excepted from the Agree-
ment . The correlative to this ~principle, bowever, is the controlling pro-
ceduralrulethateachagreemntandeachSco~Rulemstbe  sepe.rately
reviewed as against the particulk facts of each case. Thus, we can
ascertain whether or not the disputed work is In fact within the specific
coverage of the particular Scope Rule and whether one Crganization or
another has exclusive rights thereto.

In this context, we do not find the cases cited by Petitioner
germane to the dispute mw before us. Thus, for example, Awed No. 5787
is a discipline case; l?o. 1314 deals with clerical work assigned to others
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in violation of the Agreement; go. 7129 relates to clerical work which was
being performed by Clerks "at the time the Scope Rule was agreed upon";
Do. 7168 deels with transfer of covered work solely because of Carrler~s
"tramfez Wua Boston to Chicago"; go. 7349 similarly relates to transfer
of location; No. 2253 dealt with violations of a specific Memoraudum
Agreement; lio. lll27 dealt with aasignmant to others of clerical work
"exclusi*" covered by the Clerks AgreW; aud 100. El596 related to
reassigumeut  of work in violation of a specific Scope Rule.

Moreover, we have uo quarrel with Petitioner's contention that
the Agreement supersedes Carrier's operatingrules or general orders, nor
vith t!le cited supporting precedents. However, this general principle
must be weighed against inhere&. pruOgatlVe0 of Mauagement;  for example,
the diecontimmhce  of Specific positions and adopt of job fun&&M
where not specifically restricted by the Agreement. But this is not the
main issue before us in this dispute. What is here involved is resolution
of a long standing jurisdictional dispute as to CTC operation; more
specifically, application to the displted work of the separate meements
of Carrier with the Clerk-Telegraphers ami with the Train Dispatchers,
respectively, and of their respective Scope Rules.

This brings us directly to the basic issues which are at the
core of this dispute; i.e., the Scope Rules of both Organizations. The
Scope Rule of the Train Dispatchers Agreement reads as followa:

"ARTICLE 1

(a) - SCOPE:

The rules of this agreement shall govern the hours of
service, compensation and working conditions of all persons
who perform service as train dispatcher. The term 'train
dispatcher' as used herein shall include trick, relief, aud
extra dispatchers.

(b)- DEPIlKTIOg-TRICKDISPATCHE&RELTEP
DISPATClERS,lZX!CMDISPATCBERS:

This class includea positions in which the duties of
incumbents are to be primmily reapohslble for the move-
ment of trains by train orders, or otherwise; to supervise
forcea employed in hadllng train orders; to keep necessary
records incident thereto; and to perform related work.

gate: Iiothiug in this Section (b) shall be ConSidered as
chaugiug the present work jurisdiction of train
dispatchers.
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"(c) - RETrrLm PCSlTIOIiS:

Established positions shall uot be discontiuued and
new ones created under a different title cover3ng relatively
the same class or work, which will have the effect of re-
ducing rates of pay or evading the application of these
rules."

It is true, as contended by the Train Dispatchers, that "the
nmemut of trains by train orders, or otherwise" is included in the above
ScopeRule,butwe fiuduo specificprovisionthereiuthatthedisputed
work is exclusively theirs to perform, nor &es the quoted Scope Rule
constitute an "exclusive work reservation rule", particularly as to the
work here in issue.

For facility of comparison, we quote the Clerk-Telegraphers'
Scope Rule:

"ARTICLE 1
SCOPE

(a) It is agreed by and between the Teminal RaIlroad
Association of St. Louis and The Order of Railroad Teleg-
raphers that the following shall govern the employment and
working conditions of employees coming within and pnformlng
the duties of the following classificatious:

Train Directors
Telautograph Operators
Train Order or Bulletin Board Operators
Telegraphers or Telephone Operators (except Switchboard

Operators)
Towenasn or Leve- - Traveling Towermeu
Tower!&+Operators or Levermen-Operators
staffmen
Printer Operators (punching, trausmitting or receiving)
Any combination of two or uore of the herein rimed

classifications and occupants of any other positions
listed in the wage schedule.

(b) This agreement shall not apply to the operation of
printer teletype machines used solely for the purpose of com-
municating between offices on this Termiual property where
such machines are not located in telegraph offices and provided
such machines are not connected to reperforators, reprinters
or through circuits.

. .



Award Dumber 20917
Docket Nmber CL-20842

Page 5

“(c) The word ‘employee as used in this agreeuent shall
include all classifications and assistants thereto naned in
Paragraph (a), unless a specific classification or classifica-
tions are set forth. The word ‘station’ means the lgcation
at which an employee performs service.

(d) Bsitions covered by this agreement must be filled
by employees coning within the scope of the agreement. The
work covered belongs to the employees herein classified and
shall not be reuoved from the scope except by agreement be-
tween the parties.”

There then follows the Wage Schedule of the covered enployes,
but this neither enlarges nor limits the Scope Rule Itself. We note
Petitioner’s contention that subdivision ‘I(d)” is a “special Rule”, precise
in nature, in that it states that “The work covered belongs to the euployes
herein classified”. Rut we are constrained to point out that the “work
covered” is not specifically described; nor is there any exclusive “work
reservation rule” or any other specific provision in the Agreement which
exclusively reserves the disputed work to the Clerk-Telegraphers.

We note, further, that there is no reference to “movement of
trains” in the latter Ameement. Purther, that there is no reference to
CTC systems or operations in either Agreement.

In these circuustauces,  we have held repeatedly that where the
Scope Rule is general in nature, as is the case here as to both Scope Rules,
the burden of proof is on the Organization claiming the war= establish
by substautial probative etidence that the eatployes it represents have per-
formed such work historically, traditionally and exclusively, and system-
wide.

See Awards 10389 (Dugan), 13579 (Wolf), 15383 (Ives), 15539
(McGovern), 166C@ (Devine), 18471 (O’Brien), 18935 (Cull), 19576 (Lieberman)
and 15565 (Roadley), smong a host of others.

Neither Organization has sustained such burden of proof; nor can
we conclude that the principle of “exclusivity” has been successfully
established by either of the contesting Organizations. Mherxore, in
similar cases before this Board, involving either or both of the above-
quoted Scope Rules, the same conclusion as to non-exclusivity was reached.

See Awards 4452 (Carter), 4768 (Stone), 6224 (&M&on), ll82l
(Christian), 14341 and 14342 (Perelson), and 19554 @rent).

Petitioner cites several prior Awards as controlling here on
the merits, only one of which is somevhat in point. That Award, goo. 18884
(Cull), involved a CTC system and precisely the sane Carrier and the sane
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Scope Rule of the Train Dispatchers as in this dispute. The claim presented
by the Trati Dispatchers was in fact denied, based on the conclusion that
the CTC machine did "essentially the same work as was performed by the
machine operated by the Leverman Operator at the West Market Street Tower
before it was retired" and the fact that such work was performed by "three
kvwrma~~ Operators cn a seven day basis". However, there wns no analysis
of the Scope Rule in the latter opinion, nor any reference at all to prior
Awards as precedent.

Curiously, the Referee did make the following statement:

"The issue in this case is a narrow one. G
does not involve the jurisdiction of the
Dispatcher at SX Tower over the movewnt  of
e. " (-has is supplied)

The latter conclusion seems diametrically opposed to the conclu-
sion reached by eeveral Seferees in other Awards, which will be referred
to in detail hereinafter. In any event, we consider Award 18884 as being
limited to the peculiar facts and the "nanow issue" there involved. We
do not consider It controlling upon this dispute, nor does it accord with
the weight of authority on the principles governing the disputed work.

Carrier, on i:;s part, cites some twenty-one prior Awards as
precedent for its position. In the main, fhese are germane to this dispute
and merit detailed analysis. Several of these Awards contain excellent
analysis of the CTC nystam, the pertinent Scope Rules and tine same disputed
work, but they do not serve as controlliag  precedents. For, in each case,
the question of the Board's jurisdiction'was  raised in relation to "juris-
dictional disputes", and each cese was "remanded" for "further negotiations"
or for submission to the National Mediaticn Board for resolution of the
jurisdiction Issue.

In the latter context, on "remand", we refer to Awards 452, 4768,
4769, 8413, 8458, 84&, 3209, 10725, 14459 and 14461.

Award 9205, (;<c!%hon) is of significance in the respect that al-
though it was found "tbet the operations here do not constitute CTC opera-
tions”, the claim was nevertkless  remand@& The Labor Ikmber’ 8 vigorous
dissent agreed that the disputed work was not CTC, but stressed that it
involved operation of switches and signals ,b~?ans of levers from a central
point, wt.!.?:.: Lad been so performed by telegza?hers  for ever ten years, and
thus was theirs to per?orm. (Emphasis supplied). Assumedly, bad CTC been
involved, which does not require operation by means of levers, no dissent
would hove been filed7

On the merits, we are not persuaded that recommendations in the
last cited Awards, which remanded for "further negotiations", have had any
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practical effect. The ssme issues continue to plague the Board, as witness
the instant dispute in which we are faced with a 236 page Docket and a
voluminous number of asserted precedents. Moreover, as pointedout above,
both contesting Organizations are IY)Y properly before the Board. We are
mandated, therefore, to resolve the issue.

The following cases ate germane and bear materially upon the
disputed work with which we are now concerned. Thus, in Award 894 (McCoy)
wherein the Telegraphers claimed the sane disputed work, we held:

“In the case before ua it appears that the Carrier
has contracted with the Dispatchera for this work
to be performed by dispatchera when the CTC machines
are located in dispatchers’ offices. Sfnce, under
the authority of Awards Nos. 4452 and 4768, the
work is mt exclusively that of the Telegraphers
under their Scope Rule, the contract with the
Dispatchers is valid and &es llot violate the
Agreement with the Telegraphers. The claim will
therefore be denied.”

Similarly in paint is Award 8660 (Guthrie), which denied the
Telegraphers’ claims to precisely the sane type of CTC work, finding “no
provision in the Telegraphers Agreement or in past practice on this property
which gives the telegraphers exclusive right to this work”. Additionally,
we held that “where the CTC control board is located in a dispatchers’
office the dispatcher operates the board, and where it is located in a
telegraph office it is operated by a telegrapher under the direction of the
dispatcher”.

Award 10303 (Mitchell), involving the Telegraphers and the identl-
cal CTC system, held~precise.ly to the sane effect, citing Awards 4452, 8594
and 8660, supra. Here, the Telegraphers claim was again denied.

To the sane effect, and on precisely the sane issue, see Award
1~61 (Moore), which denied the Telegraphers claim, citing Awards 4452,
4768, 854.4, 8660 and 10303, d stating:

‘We agree with those which hold that the Agreement
was not violated.”

A&O to the sane effect, see Awards ~821 (Christian), 14341 aral
14342 (Perelson), 19068 (Dorsey), 19554 (Brent) and 1~67 (RubensteIn).

We conclude, therefore, that where, aa here, the CTC control board
is located in the dispatcher’s office the assignment of the disputed work
to dispatchera is in accord with the Train Dispatchers Agreement and is not
in violation of the Telegraphers’ Agreement. We concur with those who bold
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"that the Agreement was mt violated."

Accordingly, on the basis of the entire record, on the above
findings and conclusions, and in view of the controlling weight of authority,
we are compelled to deny this claim.

FIHDIXS: The ThirdDivision oftheAdjustmentBoard,uponthewhole  record
and aU the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and the Ssployee involved in this dispute are
respectively Carrier and Employes within the meaning of the Railway Labor
Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over
the dispute involvedherein; and

That the Agreement was mt violated.

AWARD

Claimdenied.

NAl'IOliAL RAILROAD MUUS= BOARD
By Order 8f Third Division .

ATTEST:

Dated at Chic-, Illinois, this 16th day of January 1976.


