RATIORAL RAI LROAD ADJUSTMENT BOARD
Award Number 20917
TH RDDIVISION Docket Mumber CL- 20842

Loui s Korris, Ref eree

Brot herhood of Railway, Airline and Steanship
Cerks, Freight Handlers, Express and
St at i on Employes
PARTI ES TO DISPUTE:

Term nal Railroad Association of St. Louis

STATEMENT OF CLATM: Cl ai mof the System Conmittee of the Brotherhood
(GL=-7636)t hat :

1. carrier viol ated and continues to violate the Agreement
between the parties when, commencing om Novenber 30, 1972, it removed
the work of operating remote contm interlocking machine at SH Tower,
Venice, Illinois, fromthe Scope thereof and assignedit t0 employes
not coveredt hereby (Carrier's File 013-255-13}),

2. Carrier shall, as a result, conpensate the senior idle
Tel egrapher, extra in preference, eight hours' pay at the rate of
Leverman-Operator, Whi ch he voul d have received it permtted to perform
this work,for each shift commencing November 30, 1972 until the viola-
tionis corrected.

OPINION OF BOARD: The Statenent of Claimsets forth generally the nature
of the dispute here involved. Its reference, hoverer,
t 0 removing "t he workof operating remote control interlocking nachine"

at SH Tower | Ssomewhatini s|eading. Actusdly two types of machines are
involved. The first being a remote contm interlocking machine (RCM
forbr evi tyR operated by Towermen Or Levermen"by neans of |evers" under
the general direction of a Train Dispatcher. Such work has normally been
per formed by Levermen Qperat ors under their Agreement With Carrier dated
Cct ober 1, 1957 (the controlTing Agreenent inthis dispute..)

, The second machine is a never and nore conplicated machine,
installed on the property of this Carrier for the first tine on November 30,
1972, Thi s i S a Centralized Traffic Control System (CTC) controlling the
movement Of trains bY automatic signal device froma designated point,
superseding time tables and use of train orders. The latter machine is
operated automatically by push button nethod and not "by means of |evers".

Basically, it is Petitioner's contention that the disputed work
bel ongs excl usively to the Levermen Qperators under the Scope Rule of their
1957 Agreenment; that the work involved is identical; and that the CTC nerely
replaced the rcIM without changing the nature of the work.

. Carrier responds that the installation of the CTC machine con-
stituted workdifferent in nature fromthe RCIM and elimnated the need for
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t he Leverman (perator position at SH Tower, wi thout reduction gn force;
that it is well established that where a CTC panel is located in an office
in which Train Dispatchers are enployed, said panel is to be operated by
Train Dispatchers; a&that such work is specifically covered by the Scope
Rule of the Train Dispatchers Agreement with effective date of Jamuary 1,

1965,

obviously, the Train Dispatchers Organization is an Interested
party in this dispute. Accordingly, pursuant to invitation of this Board,
the latter Organization has Piled 1ts witten Submssion, which is now
part of the record before us and which is basically in accord with Carrier's
position as stated above.

Hence, due process having been observed and conplied with, we
deemit to be within the jurisdiction of this Board to resolve this dispute
on Its merits, with binding effect upon both Organizations and upon Carrier.
The foregoing concl usi on on the principle of "due process" is fully Sup-
ported in Award No, 1, P.L.B. No. 964, citing T.-C.E.U. vs. Union Pacific
R co.. 38 US 15/ (US Suprenme Court, X . Betore proceeding to
the nerits, however, reference 1S made to several general principles of
construction which Petitioner asserts are controliing in thi s di spute.

W% do not quarrel with the concept that this Board i S not clothed
with authority to revise, delete fromor add |anguage to the controlling
Agreenent . I S Board has consistently adhered to this principle in ine
mumerable prior Awards and has no intention t0 depart therefromin render-
ing this decision.

]

Petitioner urges further that tke place of performance of work
determnes the craft or class of employes to whomIt bel on?s. However ,
Awards 864, 2693, 14907 and 14884, cited by Petitioner, deal with entirely
dissimilar factual situations and do not support the latter contention
whi ch, in amy event,, i s not determnative of the i SSUES in this. case.

Additionally, we do mot dispute the general ﬁrinci ple, or the
vol um nous precedents cited by Petitioner in support thereof, that positions
or _workonce within the Agreenent eamnot be renoved therefrom arbitrarily

or unilaterally and the work assigned to persons excepted fromthe Agree-
ment. The correlative tothis principle, however, i S the controlling pro-
cedural rule that each agreement and each Scope Rule must be separately
reviewed as against the particular facts of each case. Thus, we can
ascertain whether or not the disputed work is im fact within the specific
coverage of the particular Scope Rule and whet her one Organization Or

another has exclusive rights thereto.

In this context, we do not find the cases cited by Petitioner
germane to the dispute now before us. Thus, for exanple, Award No. 5787
I's a discipline case; No. 131k deals with clerical work assigned to others
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inviolation of the Agreenent; No. 7129 relates to clerical work which was
being performed by Clerks "at the time the Scope Rule was agreed upon";
No. 7168 deals wWith transfer of covered work sol ely because of carrier's
"transfer from Boston t 0 Chi cago"; No. 7349 simlarly relates to transfer
of location; No. 2253 dealt with violations of a specifiC Memorandum
Agreenent; No. 11127 dealt with assignment to others of clerical work
"exclusively" cover ed by t he G erks Agreement; aud No, 11586 rel ated to
reassigmment Of work in violation of a specific Scope Rule.

Moreover, we have mo quarrel with Petitioner's contention that
the Agreenment supersedes Carrier's operating rules Or general orders, nor
with the Cited supporting precedents. However,this general principle
mist. be wei ghed agai nst inherent prerogatives Of Management; forexanpl e,

t he discontimance Oof Specific positionsand reassignment of | Ob functions
where NoOt sBecificaIIy restricted by the Agreenent. But this is not the
main i ssue before us in this dispute. \hat is here involved is resolution
of a_|ong standi ngi jurisdictional dispute as to CTC operation; nore
sPeC|f| cally, applicationto the disputed work of the separate Agreements
of Carrier with the Cerk-Telegraphers and with the Train Di spatchers,
respectively, and of their respective Scope Rul es.

This brings us directly to the basic issues which are at the
core of this dispute; i.e., the Scope Rales of both Organizations. The
Scope Rule of the Train Dispatchers Agreenent reads as follows:

"ARTICLE 1
(a) « SCOPE

The rules ofthis agreenent shall govern the hours of
service, conpensation and working conditions of all persons
who performserviceas train dispatcher. The term'train
di spatcher' as used herein shall include trick, relief, aud
extra dispatchers.

(b) - DEFINITION - TRICK DISPATCHERS, RELIEF
DISPATCHERS, EXTRA DISPATCHERS:

_ Thi s cl ass includes positions in Which the duties of

i ncunbents are to be primarily responsible for the nove-
ment of trains by train orders, or otherw se;, to supervise
forces employed in handling train orders; to keep necessary
records incident thereto; and to performrelated work.

Note: Nothing in this Section (kb)' shal | be considered as
changing the present work jurisdiction of train
di spat chers.
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"(C) = RETITLING POSITIONS:

Est abl i shed positions shal| not be discontimed and
new Ones created under a different title covering relatively
the sane class or work, which will have the effect of re-
dulci ng rates of pay or evading the application of these
rules.”

It is true, as contended by the Train Dispatchers, that "the
movement Of trains by trainorders, or otherwise" is included in the above
Scope Rule, but we find no specific provision therein that the disputed
work is excl uswelF theirs to perform nor &es the quoted Scope Rule
constitute an "exclusive workreservation rule", particularly as to the
work here in issue.

For facility of conparison, we quote the C erk-Tel egraphers’
Scope Rul e:

"ARTICLE 1
SCOFE

(a) I't is agreed by and between the Terminal Railroad
Association of St. Louis and The order of Railroad Tel eg-
raphers that the follow ng shall govern the enployment and
working condi tions of enpl oyees comng within and performing
the duties of the fol | owi ng ciassifications:

Train Directors

TelautographCper at or s

Trai n Order Or Bulletin Board (perators _

Tel egraphers or Tel ephone Qperators (except Swtchboard
Qperat ors) _

Towermen Of Levermen - Travel i ng Towermen

Towermen=Operatorsor Lever men- Qperat or s

Staffmen o

Printer (per at or S (punching, transmitting or recei vi ng)

Any conbination of two or more of the herein named
classifications and occupants of any other positions
listed in the wage schedul e.

~ (b) This agreenent shall not apply to the operation of
printer teletype machines used solely for the purpose of com
muni cating between of fices on this Terminal property where
such machines are not |ocated in telegraph offices and provided
such machines are not connected to reperforators, reprinters
or through circuits.
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~ ™<) The word ‘enpl oyee as used in this agreement shal l
include al1 classifications and assistants thereto named in
Paragraph (a), unless a specific classification or classifica-
tions are set forth. The word‘station’ meansthe lgeation
at which an enpl oyee performs service.

(d) positions covered by this agreenent nust be filled
by enpl oyees coning within the scope of the a?reemant. The
work covered bel ongs to the enpl oyees herein classified and
shal | not be removed from t he scope except by sgreement be-
tween the parties.”

There then follows the Wage Schedule of the covered employes,
but this neither enlarges nor limits the Scope Rule Itself. W note
Petitioner’s contention that subdivision "(d}" is a “sPeci al Rule”, precise
in nature, in that it states that “The work covered belongs to the employes
herein classified”. Rut we are constrained to point out that the “work
covered” is not specifically described; aor is there any exclusive “work
reservation rule” orany other specific provision in the Agreenent which
exclusively reserves the disputed work to the O erk-Telegraphers.

- Ve note, further, that there is no reference to “novenent of
trains”i N the latter Agreement., Further,that there is no reference to
CTC systems or operations in either Agreenent.

In these circumstances, We have hel d repeatedly that where the
Scope Rule is general in nature, as is the case here as to both Scope Rules,
the burden of proof i s on the Organi zation claiming t he work to establish
by substantisl probative elidence that the employes it represents have per-
flodr med such wor k historically, traditionally and excl usi vel y, and system-
wi de.

See Awards 10389 (Dugan), 13579 (Wl fg, 15383 (Ives), 15539
(M Govern), 16609 (Devine), 18471 &O Brien), 18935 (CulI'), 19576 (Lieberman)
and 19969 (Roadley), among a host of ot hers.

Nei t her Organization has sustained such burden of proof; nor can
we conclude that the principle of “exclusivity” has been successfully
established by either of the contesting Organizations. Furthermore, in
simlar casesbefore this Beard, i nvol ving elrther or both of the above=
quot ed Scope Rules, the same conclusion asto non-exclusivity was reached.

See Awards 4452 (Carter), 4768 (Stone), 6224 (McMahon}, 11821
(Christian), 14341 and 14342 (Perel son), and 19594 (Brent).

~ Petitioner cites several prior Awards as controlling here on
the nerits, only one of which is somewhat i n point. That Award, Ro. 18884
(Qll), involved & CTC Systemand precisely the sane Carrier and the same
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Scope Rule of the Train Dispatchers as in this dispute. The claim presented
b% the Train Dispatchers was in fact denied, based on the conclusion that
the ¢pc machine did "essentially the seme work as was performed by the

machi ne operated by the Leverman Operator at the West Market Street Tower
before it was retired" and the fact that such work was perfornmed by "three
Leverman (perators cn a seven day basis". However, there was no anal ysis

of the Scope Rule in the latter opinion, nor any refererce at all to prior
Awards as precedent.

Curiously, the Referee did make the following St at enent :

"The issue in this case iS a _narrowone. It
does not involve the jurisdiciion of the

D spat cher_at Sd Tower _over the movement Of
trains.” (Emphas!S supplied)

The latter concl usi on seens diametrically opﬁosed to the concl u-
sion reached by several Referees i n ot her Awards, which will be referred
to in detail hereinafter. In any event, we consider Award 18884 as being
limted to the peculiar facts and the "merrow issue" there involved. W
do not consider It controlling upen this dispute, nor does it accord with
the weight of authority on the principles governing the disputed work.

Carrier, on ius part, cites some twenty-one prior Awards as
precedent forits position. In the main, +hese are germane to this dispute
and nerit detailed analysis. Several of these Awards contain excellent
anal ysis of the CTC system, the pertinent Scope Rules and tine same di sputed
work, but they do not serve as controllingprecedents. For, in each case,

t he question of the Board's jurisdiction 'wasraised inrelationto "juris-
dictional disputes”, and each cease was "remanded" for "further negotiations"
or for subm ssion to the National Mediaticn Board for resol ution of the
jurisdiction Issue.

In the latter context, on "remand", we refer to Awards Lhs2, 4768,
4769, 8413, 8458, &4da, 5209, 10725, 1k459 and 14461.

Awar d 9209 (#c¥ahor) is of significance in the respect that al-
though it was found "shet the operations here do not constitute CTC oper a-
tions”, the cl ai mwas nevert:eless remanded. The Labor Member' 8 vigorous
di ssent agreed that the disgut ed work was not ¢zc, but stressed that it
invol ved operation of swtches and signals by means of |evers froma central
poi nt, whi=h :ad been so perforned by telegzanhers fOr cver ten years, and
thus was theirs to perrorm. (Enphasis supplied). Assunedly, bad CTC been
invol ved, which does not require operation by means of [evers, no dissent
woul d hove been fizled,

- Onthe nerits, we are not persuaded that recommendations in the
last cited Awards, which remanded for "further negotiations", have had any
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practical effect. The same issues continue to plague the Board, as w tness
the instant dispute in which we are faced with a 236page Docket and a

vol um nous nunber of asserted precedents. Moreover, as pointedout above,
both contesting Organizations are now properly before the Board. W are
mandat ed, therefore, to resolve the issue.

The fol | owi ng cases are germane and bear materially upon the
disputed work with which we are now concerned. Thus, in Award 85kk (McCoy)
wherein the Tel egraphers claimed the sane disputed work, We hel d:

“I'n the case before ua it appears that the Carrier
has contracted with the Dispatchera for this work
to be perforned by dispatchera when the CTC machi nes
are located in dispatchers’ offices. Since,under
the authority of Awards Nos. 4452 and 4768, the
worki S mot exclusively that of the TeI.e%r aphers
under their Scope Rule, the contract with the
Dispatchers is valid and &s not violate the
Agreement with the Tel egraphers. The claimwinl
therefore be denied.”

Similarly i N point i S Award 8660 (Guthrie), Whi ch denied t he
Tel egraphers’ clainms to precisely the sane type of CTC work, finding "mo
provision in the Tel egraphers Agreement or 4m past practice on this property
which gives the telegraphers exclusive right to this work”. Additionally,
we held that “where the CTC control board I's |ocated in adispatchers’
office the dispatcher operates the board, and where it iS locatedin a
t(jel egrarp])h office it is operated by atelegrapher under the direction of the
| spat cher”.

Award 20303 (Mtchell), involving the Tel egraphers and the identi-
cal CTC system heldprecisely to the sane effect, citing Awards 4452, 85h4h
and 8660, supra. Here, the Telegraphers claim was again deni ed. ’

To the sane effect, and on precisely the sane issue, see Award
11162 ( Mbore), which denied the Tel egraphers claim citing Awards 4452,
4768, 854.4, 8660 and 10303, and stati ng:

™We agree with those which hold that the Agreenent
was not violated.”

Also t0 the same ef fect, see Awards 11821(Christian), 14341 and
14342 (Perel son), 19068 (Dorsey), 19594 (Brent) and 19767(Rubenstein).

V¥ conclude, therefore, that where, as here, the CTC control board
is located in the dispatcher’s office the assignment of the disputed work
to dispatchera is in accord with the Train Dls‘[;gtchers Agreement and is not
in violation of the Telegraphers’ Agreenent. concur With those who bol d
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"that the Agreement was nt violated. "

Accordingly, on the basis of the entire record, on the above
findings and concl usions, and in view of the comtrolling wei ght of authority,
we are conpel led to deny this claim.

FINDINGS: The Third Divisionof the Adjustment Board, upon the wholer ecor d
and a3l the evidence, finds and hol ds:

That the parties waived oral hearing;

~ That the Carrier and the Employes invol ved in this dispute are
respectively Carrier and Employes within t he meaning oft he Rai | way Labor
Act, as approved June 21, 193h4;

_ That this Division of the Adjustnent Board hes jurisdiction over
t he di sput e inwolved herein;and

That the Agreenent was nt viol ated.

A W A RTD

Claim denied,

NATIORAL RA| LRCOAD ADJUSTMENT BOARD

By O der ®f T™hird Di vision
ATTEST _MM/
ecutive Secretary

Dated at Chicago, |Ilinois, this 16th day of January1976.



