NATI ONAL RAI LROAD ADJUSTIVENT BOARD
Avar d Number 20930
THIRD DIVISION Docket MNunber TD 20867

Joseph A Sickles, Referee
(American Train Dispatchers Association

PARTI ES TO DI SPUTE: (
(The Baltinore and Ohio Railxocad Conpany

CTATEMENT OF cLAIM: O ai mof the American Train Dispatchers Association
that:

CLAI M #1

(a) The Baltimre & Chio Railroad Conpany (hereinafter referred
to as "the Carrier"), violated the currently effective Agreement between
the parties, Article 3(b) thereof in particular, when it failed and refused
to conpensate Caimant regular assigned second trick chief dispatcher C. D.
Moreland at time and one-half his trick chief dispatcher rate for Overtine
services performed 7:59 a.m to 3:59 p.m on March 8 and April 5, 1971
recpectively;

(b) Because of said violation, the Carrier shall now be required
to conmpensate Claimant C. D. Mreland the difference between eight (8) hours'
compensation at tine and one-half the trick chief dispatcher rate and one
(1) day's conpensation at the excepted chief dispatcher pro rata rate for
March 8 and April 5, 1971 respectively.

CLAI M #2

(a) The Baltimore & Chio Railroad Conmpany (hereinafter referred
no as "the carrior"), violated the currently effective Agreement between the
narties, Article 3(b) thereof in particular, when it failed and refused to
conpensate O ai mant regul ar assigned relief chief dispatcher H A Mller
at time and one-half rate of trick chief dispatcher rate for Qvertine ger=
vice performed 7:59 a.m to 3:59 p.m on April 21, 1971;

(b) Because of said violation, the Carrier shall now be required
t 0 compensate Claimant H A M| ler the difference between eight (8) hours'
compensation at tinme and one-half the trick chief dispatcher rate and one
(1) day's conpensation at the excepted chief dispatcher pro rata rate for
April 21, 1971.

CLATM #3

(a) TIhe Esltimore & Chi 0 Railroad Conpany (hereinafter referred
Co zz "the cCarricr"y. violated the currently effective Agreenent between the
partics, Article 3(b) thereof in particular, whenit failed and refused to
compersate Claimant regul ar assigned second trick chief dispatcher C. D
Moreland at timz and cne-~half his trick chief dispatcher rate for Overtine
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service perforned 7:59 a.m to 3:5% p.m on Novenber 12, 1971

(b) Because of said violation, the Carrier shall now be required
to conpensate Caimant C. D, Mreland the difference between eight (8) hours
conpensation at time and one-half the trick chief dispatcher rate and one (1)
gay's conpensation at the excepted chief dispatcher pro rata rate for Novem=

er 12, 1971.

OPINION OF BQOARD: C aimant Mreland was the regul arly assigned second
trick chief dispatcher in Gaftcn, West Virginia with
assigned hours of 3:59 to 11:59 p.m (Mnday and Tuesday rest days). More-

| and worked his regular shift on Sunday, March 7, 1971, but on Mnday, March
8, 1971, he was utilized to relieve the first trick Dispatcher (an excepted
position under the Agreement) between the hours of 7:59 a.m and 3:59 p
Simlarly, Mreland relieved on the same position of Mnday April 5, 1971

Caimant MIler was regularly assigned as Reiief Chief Dispatcher
at Gaftcn, West Virginia and worked as second trick Chief Dispatcher on
April 20, 1971. Eight (8) hours later, he was utilized to fill a vacancy as
first trick Chief Dispatcher (an excepted position under the Agreement).

On Novenber 12, 1971, Caimant Mreland was utilized to fill a
vacancy as first trick Chief Dispatcher (an excepted position under the Agree-
ment) after he had worked his regul ar assignnent on the previous day.

In each instance, Caimants were conpensated at the pro rata rate
of pay applicable to the excepted  Chief D spat cher; rather than the clained
punitive rate of pay applicable to the excepted Chi ef Di spat cher

The Organization's claimto overtime conpensation is grounded upon
Article 3(b)

Ti me worled in excess of eight (8) hours on-any day . .
will be considered overtine and shall be paid for at t he
rate of time and one-half on the mnute basis.

The first trick Chief Dispatcher at Grafton, Vst Virginia is ex-
cepted fromthe application of the Rul es Agreenent pursuant to Rule | (@). How=
ever, Carrier's refusal to conpensate at the punitive rate was not based on
the contention that because the position in question was exenpt ~ any enpl oyee
filling the vacancy was |ikew se excepted. gather, Carrier states that its
refusal to pay was based upon certain |anguage of the Rul es Agreement, specifi-
cally Article 2(e)

Regul arly assigned train dispatchers required by
proper authority to work on other than their regul ar
assignments will be paid at time and one-half their
regular rate, such paynent to represent conpensation
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for the work perforned and in lieu of the regular
assignment: provi ded. however. that train dispatchers
tenporarily used as chief dispatcher who are excepted
fromthi s agreement, W Il be paid the pro rata rate of
the position filled. No claimwll be made for pay

for the regular assignnent on days on which the Incum
bent perforns service om other than his regul ar assign-
ment but if he |oses a dayspay in transferring to or
from his assignnent due to Hours of Service Law he will
be pai d therefor at pro rata rate. *##,

Thus, urges Carrier, while performng the excepted duties, Caim
ants were still controlled by the agreenent = and were conpensat ed therefor
strictly in accordance with the specific rule of the agreement.

Qur review of the facts and contentions of record suggests that
the sole issue for resolution is whether Article 2(e) prevails over Article
3(b). In this regard, Carrier insists that because Article 2(e) is a "specia
rule” it mustcontrol.

Two (2) recent Awards by this Board are persuasive to us.

In Award 20017, the Board considered a rule which was simlar to
Rule 2(e) here under consideration. It stated an overtine entitlenent:

", ..except an assigned train dispatcher who is used on
the position of Chief Dispatcher...."

Nonet hel ess, the Award sustained a claimfor payment at the punitive
rate. Although the Award speaks in ternms of a qualified application of seni-
ority, it noted that Carrier's interpretation would permt a regular require-
ment of five days of work as a Train Dispatcher and then two days retieving
a Chief Train Dispatcher ",.., all at pro-rata pay". Such a result, according
to Award 20017 is contrary to the agreenment aswell as the clear intent of
national agreenents on the five day week issue

Award 20668sustained a claimsinilar to the one here involved, citing

Avard 20017, and held that an Article, such as 2(e) does not serve to nodify
the clear provisions of a Rul e which provides for the punitive rate for over-

time service

We will sustain the claim
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FINDINGS: The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes within the meaning of the Railway Labor
Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over
the dispute inwlved herein; and

That the Ag»cement was violated.

AWARD

Cl ai m sustained.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTESEM
xecutive Secretary

Dated at Chicago, Illinois, this 16th day of January 1976.



