NATIONAL RAILROAD ADJUSTMENT BOARD
Award Number -n942
THIRD DIVISION Docket Number CL~20851

Irwin M. Lieberman, Ref er ee

Brotherhood 0Of Railway, Airline sad Steanship
Clerks, Freight Handlers, Express and
St at | onEmployes
PARTIES TO DISPUTE:

(Chicago, Milwaukee, St. Psul and Pacific
( Reilrcad Company

STATEMERT OF CLAIM: C ai mof t he System Committee Of the Brotherhood
(GL-7588)t hat :

1. Carrier viol atedthe Clerks' Rul er, Agreement at EastMoline,
Illinois When it used a DRI&W Railway Switchman to performeclerical work
on Cashi er Position No. 20860

2. Carrier shall now be required to conpensat e employe R 0.
Kehl for eight (8) hours at the time and one-half rate of Position 20860
f or the followingdat es: Jan. 3,4,5,8,9,10,11,12,15,16,17,18,19,22,23,
24,25,26,28,29 and 30, 1973.

OPINION OF BOARD: The di sput e herei n is based on t he allegation that
Carrier used an individual who was not a bona fide
employe to £ill certain vacancies on the dates specified inthe Qaim

Theessent i al argument propounded by Petitioner i S that Mr,
Bunker, t he individual who filled the positions i N question, was bot h an
extra unassignedclerk with Carrier at t he sane time he functioned as a
Switchman Wit h t he DRIZW railroad. Petitioner argues that the work
bel ongs to the employes covered by the Agreenent and Bunker Was nmot such
a bona fi de employe, Further, it is contended that, thi S Board has ruled
t hat worknormally performed determines the "regul ar employe”,

Carrier refers to Rule 3 (a) which states that: “senioritybegi ns
at the tine an employe's pay startsin the seniority district and on the
roster t 0 Whi Ch assigned.” Carrier Statesthat Bunker established seniority
on December 13, 1972 when he worked a vacancy because of the r equl ar incum-
bent's iliness. Further Carrier states that Bunker resigned fromthe
DRIMRV on December 10, 1972 and got hi S regularassi gnnent on Carrier's
property on January 31, 1973. During Decenber and early January it is
readi | y admitted by Carrier that Bunker worked af ewassignments as a
switchman f Or hi s former enpl oyer, while waiting for assigoments fromthis
Carrier. Carrier arguesthat the fact that Bunker workedf Or another
Carrier Whil e his status with this Carrier was that of an extra unassigned
clerk bad no bearing on whether or not he was abona fide employe.
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Apparent |y Petitioner is concerned primarily With the fact that
Bunker workedi n amother craftduring the tinme he was an unassigned clerk.
There i S controversy over the date of M. Bunker's resignation fromthe
DRI&W; we do not deemthis to be ofconsequence since his intent is con-
trolling = ratherthan the fact ofother enployment. Petitioner relies
in part on Award Ne. 2 of Special Board of Adj ust ment Ne. 452 which in-
volved the sane parties and arelated issue; imthat Award the Board held:

"Thi s &s not nean, however, that under this Agreement the
Carrier has the right to Shift employes back and forth
fromone craft to another., In other words, the hiring mst
be bona fide. To hold otherw se would renderthe scope and
overtime Pr ovi Si ons of t he Agreement meaningless,”

However, the bal ance of that Awardcl early indicates that the intemnt of
the employe who i s thought to be anything other than bonafide must be
determined by the actions of that individual. Inthis case M. Bunker
began his service as an extraunassigned clerk and subsequently bid ona
position and became regularly assigned, as indicated above. The fact

t hat Bunker'sover| appi ng employment Was W t h another railroad has no
significance Whatever; he could have been aschool t eacher or had any
other type of employment so long as he did mot work fort hi S Carrier i n
another craft. As we said in Award 20299 (and al so supported ia Award
20462) whi ch involved t he same parties hereln:

"The fact that he had outside enployment, does not in and
of itself prevent him from being a bona fi de employe. AS
an employe he i s entitled to such rights as the Agreement
provi des = no more, Or less."

The record herein reveals that the Or%ani zation has failed to support its
claim with evidence that any rule has Deen vi ol at ed. | n view of this
conclusion, We d0 not deemit necessary to deal with the tine 1imit
questionsraised byCarrier.

FINDINGS:The Third Division of the Adjustment Board, uponthe whol e
record and al | the evidence, finds and holds:

That the parties waived oral hearing;

That the carrier and the Bmployes i nvol ved in this dispute are
respectively Carrier and Employes W thin the meaningof the Railway Labor
Act, as approved June 21, 1934;

That this Division of the Adjustnent Board has jurisdiction over
t he aispute involved herein; and
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That the Agreenent was mtviol at ed
AWARD

C aim deni ed.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order f Third Division

erzse._ (V. favtoe

Executive Secretary

Dated atChicago, Illinois, this 30th  gay of January 1976.



