RATTONAL RAILROAD ADJUSTMENT BOARD
Awar d Rumber 20945
THIRD DIVISION Docket Number Md-20941

Irwin M, Li eberman, Referee

(Brotherhood of Maintenance of Way Employes
PARTIES TO DISPUTE: (
(Chicago and North Western Transportation Company

STATEMERT OF CLAIM: CE] ai mof the System Committee of the Brotherhood
tnat :

(1) The Carrier viol ated the Agreement when it assignedor
otherwise permitted outside force6 to performconstruction and repair
workon t he elevator track at Ashtom, | OWa (System File81-w 82).

(2)The Carrier vi ol at ed t he Agreement when it ass or
otherwise permitted outsideforce6t O repirt he "A d El evat or hack"
and the "Manning Track" at St. James, Mimnesota ( Systemfie81-19-83),

(3) The Carrier also violated Article IV of the May 17, 1968
National Agreement when |t did not give the General Chairman advance
witten notice of it6 intention to contract raid work

{4)Sect i on Foreman W, E. O son, Laborer6 R, T. Schwebach,
A. D, Chronister and Machine Operator C. Grimmius each be allowed pay at
their respeetive rate6 for an equal proportionate share of t he total
number Of manwhours expended by out side forcesi n perforning the work
descri bed in Part (1).s

(5) Section Foreman L. Tetzloff, Laborer6E. Frese, D. Anderson
and R PFowler each be al |l owed pay at their respective rates firan equal
Pr oportionate share of t & total mmber of man-hoursexpended by outside

orce6 in performng the work descxibed in Part (2).

OPINION GF BOARD: The disputes herein ar e identical in all important
- aspects W { h those considered recently by this Board,
involving t he same parties, in Award - 20895. In this dispute again

t he Organization presented aprinb faci e case i N support Of its Claims;
the Carrier' 6 defense was predicated mthe allegation that the property
on whi ch t he wor k had been performedwas leased { 0 cert ai n industries.
Petitioner, in letters dated November 27, 1973 stated, inter alis:
"However, Mr. Hellem hasnot submitted a copy of the alleged lease arrange-

ment in supportOf NI S contemtions.”™ W1ih 116 rebuttal statement to this
BoardOn Apri71975 1he Carrier 1or the first tine supplied copies of
the leases it referreit 0 in the handling on the property. Obviously,
suchmaterial cannot - be considered (see Awards 19724 and 20588 among

others). Since the burden Of proof to support am affirmative defense
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rested With Carrier and Carrier was obviouslyasked to furnish COpi er of
the leases, Carrier ha6 Tail ed to perfect it6 defense just a6 it did in
t he previous dispute al | uded to above, Since there appears to be a bona
fide lease arrangenent, we are at al 066 t0 understand Carrier's failure
to present the required documents; however, under the circumstances, we

Ravedngo%%%ice but t o affirm t he Organization's position, a6 we did in
war :

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evi dence, £inds and holds:

That the parties waived oral hearing;

That the Carrier and t he Employes involved in this dispute are
respectively Carrier and Employes Wi t hi N the meaning of the Railway Labor
Act, as approved June 21, 193k4;

That this Division of the Adjustment Board has jurisdiction over
t he dispute involved herein; and

That the Agreement was viol ated.
A WA RD

Claim sustained,

NATIORALRAILROADADJUSTMENT BOARD
By Order of Third Division

mm_.éf_ﬁé_m/p
ecutive Secretary

Dat ed at Chicago, Tllinois, this 30t h day of January 1976.



