NATI ONAL RATLROAD ADJUSTMENT BOARD

Awgrd Nunber 20955
TH RD DI VI SION Docket Nunber CL-20849

Louis Norris, Referee

(Brotherhood of Railway, Arline and Steanship C erks,
( Freight Handlers, Express and Station Employes
PARTTES TO DISPUTE: (
(Sout hern Railway Conpany

STATEMENT OF CLAIM C aimof the SystemcCommittee of the Brotherhood (GL-
7675) that:

(a) Carrier violated the Agreement at Atlanta, Georgia, when it
permtted Yardmasters at Industry Yard, East Point, Georgia, to perform
schedul e clerical work on each date listed below and during the times Shown.

(b) Carrier shall be required to conpensate each listed clainant
for eight hours' pay at the rate of time and one-half for each date shown
opposite the name of each clainmant as listed hereafter:

CLAIM NO 1

7:00 a.m to 3:00 p.m shift:

G H O Neal - Decenber 25 and 26;

L. C Stanfield - Decenber 2, 3, 6, 9, 10, 13, 16,
17, 20, 23, 24, 27, 30 and 31;

C. D. McClinton - Decenber 1;

J. W Pullen - Decenber 7, 8, 14, 15, 21, 22, 28
and 29;

W 0. Rakestraw - Decenber 4, 5, 11, 12, 18 and 19;

3:00 p.m to 11:00 p.m shift:

G H 0'Neal - Decenber 25 and 26;

L. C Stanfield - Decenber 4, 5, 6.and 27;

C. D. McClintomn - Decenber 1, 7, 8, 14, 15, 21, 22,
28 and 29;

C. E. Robinson - Decenber 2, 3, 9, 10, 16, 17,
23, 24, 30 and 31:

W 0. Rakestraw - Decenber 11, 12, 13, 18, 19 and 20;

11:00 p.m to 7:00 a.m shift:

G H. O Neal - Decenber 22, 23, 24, 27, 28, 29,
30 and 31;
L. C Stanfield - Decenber 4, 5, 11, 12, 18, 19,
, 25 and 26;
C. D. McClinton - Decenber 2, 3, 6, 9, 10, 16 and 17;
C. E. Robinson - Decenber 13 and 20;

J. W Pullen - December 1, 7, 8, 14, 15 and 21, 1971.
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CLAI M NO. 2
7:00 a.m to 3:00 p.m shift:

G H O Neal
L. C Stanfield
C. DD dinton
C. E. Robinson
J. W Pullen
W L. Spade

3:00 p.m to 11:00 p.m shift:

G H O Neal
C. Stanfield
D. Mdinton
E. Robi nson
L. Spade

11:00 p.m to 7:00 a.m shift:

L. C Stanfield
C. DD Mdinton

C. E. Robinson
J. W. Pullem

CLAIM NO. 3
7:00 a.m to 3:00 p.m shift:

G H 0'Neal.

. Stanfield
Med i nton
Pullen
. Robi nson
W P. Darby

—

090
H=00

3:00 p.m to 11:00 p.m shift:

G H 0'Neal

C. Stanfield
D.

L.
C Med i nton

Page 2
January 1 and 2;
January 3, 13, 14, 17, 20, 21, 24
27 and 28;

January 8, 9, 10 and 31,
January 4, 5, 6, 7 and 11;

January 12,
January 15,

January 1, 2 and 3;
January 6, 7, 8, 9,
January 4, 5, 11, 12, 18, 19, 25

and

January 13,
January 15,

and

26;

30;

18, 19, 25 and 26;
16, 22, 23, 29 and 30;

LO and 31;

14, 20, 21, 27 and 28;
16, 17, 22, 23, 24, 29,

January 1, 2, 8, 9, 15, 16, 22, 23,
29 and 30;

January 6, 7,

24,

27 and 28;

January 3, 10 and 31,

January 4, 5,

and

26, 1972.

13, 14, 17, 20, 21,

11, 12, 18, 19, 25,

6, 7, 20, 21, 27 and 28;
1, 2, 3, 12, 13, 14, 15, 18 and
4,

5, 8 and 22;

9, 10, 16, 17, 23 and 30;

11: 24, 25 and 31:
26 and 29;

1, 5, 8, 11, 12,
27, 28 and 29;
6, 7 and 15;

2, 3, 9, 10, 16,
31;

13,

23,

14, 20,

24, 30

19;
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C. E Robinson - My 4, 12, 18, 19 and 25;
W P. Darby - My 21 and 22;

11:00 p.m to 7:00 a.m shift:

G H O Neal - My 2, 3, 16, 18, 19 and 25;
L. C. Stanfield - May 6, 7, 13 and 20;
C D Mdinton - My 1, 11, 12, 14, 15, 22, 24, 26,
29 and 30;
J. W Pollen - My 23 and 31;
C. E. Robinson - My 4, 5 8, 9, 10 and 17,
W P. Darby _ My 21, 27 and 28, 1972.
CLAIM NO, 4

7:00 aam to 3:00 p.m shift:

G H O Neal - June 17, 18, 24 and 25;
L. C Stanfield - June 3, 4, 5, 6, 10, 11, 12. 13,

14, 19, 20, 21, 22, 23, 26, 27 and 28;
C. E. Robinson - June 1, 2, 8, 9, 15, 16, 29 and 30;
J. W Pollen - June 7;

3:00 p.m to 11:00 p.m shift:

G H. O Neal - June 1, 12, 15, 16, 17, 18, 19, 22,
23, 24, 25, 26, 29 and 30;

C. D. MeClinton - June 6, 7, 13, 14, 20, 21, 27 and 28;

C. E. Robinson - June 2, 3, 4, 5 8, 9, 10 and 11;

11:00 p.m to 7:00 a.m shift:

G H. O Neal - June 28;
L. C Stanfield - June 3, 4, 10, 11, 17, 18, 24 and 28;
C. D mdinton - June 1, 2, 5, 8, 9, 12, 15, 16, 19,
20, 21, 22, 23, 27, 29 and 30;
J. W Bullen - June 6, 7, 13 and 14, 1972.
CLAMNO 5
7:00 a.m to 3:00 p.m shift:
G H O Neal - July 1, 2, 8, 9, 15, 16, 22, 23,
29 and 30:
L. C Stanfield - July 3, 5, 10, 12, 13, 14, 17,
19, 20, 24 and 28;
C. E Robinson - July 6, 7, 21, 27 and 31;

J. W Pullen - July 4, 11, 18, 25 and 26:
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3:00 p.m to11:00p. m shift:

G H. 0'Neal July 1, 2, 3, 6, 8, 15 16, 22,

23, 24, 27, 29, 30 and 31
L. C Stanfield July 7, 9, 10 and 17; .
C. D. McClinton July 4, 5 11, 12, 18, 19, 25 and 26;
C. E. Robinson July 13, 14, 20, 21 and 28;

11:00 p.m to 7:00 a.m. shift:

L. C Stanfield July 1, 2, 8, 9, 15, 16, 22 and 23;

C. D. McClinton July 3, 4, 6, 7, 10, 11, 13, 14,
17, 18, 24, 25, 27, 29, 30 and 31;

C. E Robinson July 20 and 21;

J. W Pullen July 5, 12, 19 and 26, 1972.

OPINLON _OF BOAW  This dispute involves five clains all identical with the
exception of the names of the Caimants and the dates
claimed. The documents submtted as Exhibits apply to all the clains. Caim
ants are all regularly assigned clerical employes covered by the Cerks’ Agree-
ment. Petitioner contends that Carrier violated the Oerks’ Agreenment by per-
mtting Yardmastersat East Point, Georgia, to performschedule clerical work
on various dates and specific shift times from Decenber 1, 1971 through July
28, 1972. Demand is nade for eight hours pay at time and one-half to be paid
to each Claimant for each date set forth in the Statement of Caim

This is basically a jurisdictional dispute between the Oerks and
the Yardmasters, each claimng exclusive rights to the work here invol ved.
Cearly, the Yardmasters Organization is an interested party. Accordingly,
pursuant to invitation of the Board, the Yardmasters filed its witten sub-
m ssion, which is now part of the record before us.

Hence, due process having been observed and conplied with, we deem
it to be wthin the jurisdiction of this Board to resolve this dispute pro-
cedurally and on its merits, with binding effect upon both O ganizations and
upon Carrier. The foregoing conclusion on the principle of “due process” is
fully supported in Award No. 1. P.L.B. No. 964, citing T.-C E. U. vs. Union
Pacific R Co.. 385 U.S. 157. (U.S. Supreme Court. 1966),

Referee hearing was hel d as requested by the principals, at which
Petitioner and Carrier representatives appeared and argued the issues. The
Yardmasters did not appear, having “wai ved appearance” by letter of Decenber
11, 1975

Carrier raises ten specific points of issue, to each of which Pe-
titioner has replied in detail. The Docket before us consists of some 324 pages,
with nunerous precedents cited by each of the principals. W stress the fore-
going facts to denonstrate that the issues here involved have been fully explored
and analysed in detail at considerable |ength.
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The parties are | 0 agreenent that there have been no changes in the
clerical force or the yardmsster force at East Point during the past several.
years, nor has there been any chaage during this tine in the mannerin which

Work has been performed ® { that locatiom DYy clerks and yardmasters.

Procedurally, Carrier CONt ends that the instant claims were not
timely filed and are therefore barred. The record does not show that this
i ssue was raised in t he bandling on the property. It, therefore, cannot be
properly ai sed for the girst time before thi s Board.

Carrier raises the further procedural objection that the clains
are vague and indefinite and barred for this reason. However, suffictent
detail is spelled out in the clainms to properly apprise Carrier of thé& nature
of the disputed work and the gravamen of each claim, Names of Caimants and
specific dates are shown, the disputed work isidentified, and the yardmasters on
duty om €ach shift are known to Carrier. There is some nmerit to Carrier's
assertion that the clains fail to. state what specific work was perforned by a
specific yardmaster at a specific tinme. However, these aspects are mechanica
innature and are capable of being resolved practically by sone rule of thunb
percentage formula agreed to by the principals.

On bal ance, therefore, we do not sustain Carrier's objection on this
issue, nor do we consider it of sufficient inpact to deter the Board from reso-
lution of this dispute on its nerits.

Petitioner, on its part, contends that various Exhibits attached to
Carrier's submssion constitute "new matter” not raised on the proFerty and
therefore, not properly before the Board at this stage of the appellate pro-
cess. These Exhibits fall into two categories: (1Y a detailed listing for
purpose of conparison of simlar Scope Rules contained in prior Agreenments; and
(2) copies of Section 6 notices of proposed amendnents to the Agreenent filed
by Organization in the past.

W sustain Petitioner's objection to the second set of Exhibits since
these matters were never raised on the property and do, in fact, constitute "new
matter” to which Petitioner had no opportunity to reply.
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See Awards 19101, 20064, 20121, 20255 and 20468, anong nany ot hers.

Ve do not, however, sustain Petitioner's objection to the first set
of Exhibits. The nost recent Agreenent now before us, executed between Pe-
titioner and Carrier, is dated May 1, 1973. The confronting clains run from
December 1, 1971 to July 28, 1972. The Agreement quoted in the Docket bear's
effective date of Cctober 1, 1938, revised as of June 1, 1952 and March 1,

1972 to include all changes since 1938. Moreover, there is a past practice
ing backsoms years and t o which t he parties hnvn made reference. We are thers-

gbre constralnegﬁcheV|aNthe history of the Scope Rule in order to determne

its applicability to all of the facts here involved. Thus, the Scope Rule con-

tained in prior Agreenents is of paramount inportance to this dispute and is

properly before the Board. The Petitiener cannot be heard to conpl ain because it

had no opportunity to "reply"; mo reply is necessary to quoted portions of

prior Agreements negotiated by and agreed to by the principals and which

speak for thenselves

Ve proceed, therefore, to the merits of this dispute. Stripped of
all irrelevancies, the basic issue before us is Carrier's contention tﬁat t he
Scope Rule of the Cerks' Agreenent being general in nature, Petitioner has
the burden of establishing that the disputed work is exlusively theirs to
perform This, Carrier contends, Petitioner has foiled to do.

Both Agreenents are now before the Board, the Oerks' Agreement and
the Yardmasters' Agreemant, Careful review and analy5|s of the Scope Rale of
the Cerks' Agreenment, which is quoted at Length in the record, reveals no
specific provision or |anguage which exclusively reserves the d|sputed wor k
to the Cerks. Nor does the Agreenment otherw se contain any exclusive “work
reservation rule". W find, therefore, that the Oerks Scope Rule i s genera
in nature. Additionally, exam nation of the Scope Rule contained in prior
Agreement s evidences the fact that said Scope Rule has renained basically
unchanged

Qur conclusion as to the "generality" and "non-exclusivity" of the
G erks' Agreement has been confirnmed i n meny Prior Awards of thig Board.

See Awards 13605 (Hamilton), 13859 (Mesigh), 14050 (Bailer), 14593
and 19824 (Dorsey), 14695 (Ives) 16371 (Zack), 17063 and 18061 (Dugan), 19187
(Cul'l), 19800 {(Blackwell), and nost recently, 19894 and 19923 (Lieberman) and
20791 (Sickles), anmong many others.

Prior Awards cited by Petitioner are not to the contrary. Thus, for
exanpl e, awards 180, 425, 458, 751, 754, and |.551 are entirely unrelated to
the issues of this dispute. Awards 2553, 19011 and 18804 are sonewhat in point
but do not speak for the overwhel mng weight of authority as indicated above.

Sinmlarly, the Scope Rule of the Yardmasters' Agreenent is general in
nature; nor does the body of the Agreenent et any point contain any exclusive

work reservation rule. In fact, the only language in the Agreenent dealing
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directly sith its Scope i s contained in "SCOPE-RULE 1({a)" whi ch reads as
fol | ows:

“(a) This agreenent beconmes effective July 21, 1948, and
applies to Yardmasters, Assistant Yardmasters and Relief
Yardmasters while so enpl oyed.”

The remaining portion of Rale '"1" contains provisi ons governing
"hours" “rest day” and exclusion of certain positions; but nothing on exclu-
sive reservation of particular work to the Yardmasters. This conclusion as
t 0 "generality" and “non-excl usivity” of the Yardmasters'Agreement i S al SO
confirmed in prior Awards. See, for exanple, Awards 2473 (Dorsey), 2522 (Was~-
ton), and nost recently 3252(Zumas = 4th Div. = Decenber 11, 1975).

Accordingly, we findthat both the Clerks' and t he Yardmasters' Agree-
mentg are general in nature, neither Agreenent containing any rule exclusively
reserving the disputed work to their respective nenbers.

In these circumstances, we have held repeatedly that where the Scope
Rule is general in nature, as is the case here as to poth Scope Rules, the bur-
den ofproof is on the Organization claimng the work to establish by substan-
tial probative evidence that the employes it represents have performed such work
historically, traditionally and exclusively, and systemw de.

See Awards 10389 (Dugan), 13579 (Wl f), 15383 (lves), 15539 (MCGovern),
16609 (Devine), 18471 (O Brien), 18935 (Cull), 19576 (Lieberman) and 19969
(Roadley), anong a host of others.

To the same effect, see Awards 13605 through 20791, cited above.

Nei t her Organi zation has sustained such burden of proof; nor can we
conclude that the principle of “exclusivity” has been successfully established
by either of the contesting O ganizations.

Accordingly, in view of the foregoing, and particularly in view of
our findings in connection with the respective Scope Rules, the past practice
at this Location for the past several years becones of paranmount inportance
and is controlling upon this dispute

See Awards 15503 (House), 16819 (Brown), 19702 (Blackwell), and 3252
(Zumas = 4th Div.), anong others.

VW conclude on the basis of the record evidence, therefore, that
Petitioner has failed to establish probatively that the disputed work was
reserved exclusively to the Gainmants under the Cerks’ Agreement. Hence
no violation of the Agreement having been established, we find no basis upon
which to sustain the clains.
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Finally, ia view of the foregoing specific findings on the nerits,
we do not rule on the relevancy of the various employe Statenents submtted
as Exhibits (which are basically self-serving in any event); nor do we rule
on the issue of whether or not the disputed work is "related and incidental
t o t he supervisory work of the Yardmasters", The latter issueisof peri-
pheral significance and not controlling here.

FINDINGS: The Third Division of the Adjustnent Board, after giving the par-

ties to this dispute due notice of hearing thereon, and upon the
whol e record and all the evidence, finds and hol ds:

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes Within the neaning of the Railway Labor
Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and

That the Agreement was not violated.

A WARD

Claims denied.

NATI ONAL RAI LROAD ADJUSTMENT BOARD

By Order of Third Division
sesr LG/, M

Executive Secretary

Dated at Chicago, Illinois, this 13th day of February 1976.



