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Dana E. Eiechen, Referee

(Brotherhood of Railway, Airline and
( Stesmahlp Clerks, Freight Handlera,
[ Expresa and Station &qloye6

(Robert W. Blanchette,  RlchW C. Bond, and
( John H. McArthur, Tru6tee6 of the Property
{ ;fb,"," Central h6n6portatlon Compsny,

e 0

Cl.aim of the Sy6tem Connnittee of the Brotherhood
(CL-7576) that:

(6) The Catrier violated the Rule6 Agreement, effective Febra-
twy 1, 1968, p6rticularly Rule 6-A-1, when it assessed discipline of din-
ml668l on Joseph Fuzq, Clerk in the CtLrrier'8 Linrnoi6 Office at Detroit,
Michigan, Detroit Diti6ion of the lporthern Region.

(b) Cln4mant Joseph Fu6y be restored to service with reniority
and 6Ll other right6 unimpaired, and be compen6ated for wsge 1066 6u6talned.

OPIl!ItX! OF BOARD: Claima& Joseph PuzJr x86 employed a6 a Car CofItrOl
Clerk In Detroit, Michigan with 6ervice dntlng fro61

June 26, 19&T. While working job No. 142 on April 16, 1973 Claimant wa6
ObSerWd by two rupervirors at about 6:55 A.M. 6lttlng with his arm6 folded
on his derk, hi6 head lying on hi6 arm6, breathing slowly and rhythmically
with his eyea clo66d. Both 6upervl6or6 te6tlfled at .6 hearing held M6y 16-
17, 1973 t&t they ObEerVed Claimant in thin posture 6nd Clai6mnt admitted
that he ~66 Eltting In this position. The 6upervi6or6  each testified
further th6t they called Claimant's name four timer, each time progre6sivcly
louder, until Claimant awoke from Sleep. Claim6nt tn616ted that he ~66 not
sleeplug but merely re6ting hi6 eye6. Claimant wan t6ken out of 6ervlce
ty one of the 6upervl6or6  on AprU 16, 1973 E& on May 1, 1973 notified to
attend an invertigation  of the following charge: "You were 6leeplng while
working Job Ilo. 142, April 16, 1973 at appruxlm6tely 6:55 A.M.” Follaing
the hearing held May 16-1.7, 1973 Claimant was found guilty 66 charged and
di6mi66ed imm 6U 6ervice with the Carrier.

Petitioner on behalf of Claimant alleges that the 6urpen6ion and
di66&668l violated Rule 6-A-i of the controlling Agreement In several re6pects
to wit: 1) Carrier wrongly SnSpcndcd Clawt pending hearing; 2) A0 fsir
and impartial inVe6tigEtiOn  beC6UEe the 0ffiCiti iSsUing the ROtiCe Of In-
vestigation did not testI*; 3) no sub6tantial evidence to 6upport the
charges; 4) ArguendO, even if Claimant VM asleep on the job di6mmi666l 16
too severe and unre66onab> harsh 86 dl6cipline.
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CErricr defend6 8g8inEt the claim on the mrit6 by positing that
the hearing record 6how6 clemly that Claimant x86 sleeping on the job 6ud
any re66on8ble  reviewer would 60 conclude. Carrier 866er't.E th6t discipline
of dismi6681 16 not unco6mon in the rail.roEd induEt?'y for sleeping on duty
and cite6 numerow Aw6rd6 to 6upport the position. With respect to the
procedural objection6 Carrier points out that all accmbg witneclaea were
present, te6tified and were ably cross-exsmined at the hearing by Cl6im-
ant's repre6entative;  and that the Officer iaauing the Notice did 60 86 8
mfnlsterial 8dminLtratlve  duty only with no sub6tantive personal knowledge
to contribute 66 8 ritneas either for Carrier or Claimant.. Further, Carrier
denlee that Claimcmt ~86 6uspended between April 16, 1973 and the hearing
one month later. Rsther, Carrier state6 without contrsdiction that ClalPI-
ant worked the clerical extra boeud during that time and ~86 not in fact
6uEpended 8t8.U.

Overriding C6rrier's defen6e on the rerit6, however, 16 6 juris-
dictional objection that Claimant, on June 10, 1974, resigned fro61 the
service of Carrier 6nd signed 8 rele86e reading in pertinent part 66 follow6:
"It 16 tither under6tood that in reElgni!q from 6erviCe that I relin i6h
any and 8.ll right6 to compenclatlon that might be due me." (W-e.
C6rrIer mlnt8im that the rele66e render6 moot this claim which ~66 then
pending before our Roti. Analogizing to sever8l lead Constitution8l L6w
c66e6 interpreting the "c86e 8nd controversy" requirement of Article III
relative to federal court6, Carrier urge6 u6 to diEtis the Cl6in for lack
of 8 cognizable 166ue. Petitioner fmwer6 thi6 8rgumcnt by 866erting
that Carrier unfairly "preanued"  Cl8im8nt into releasing hi6 contract
claim in 6ettling out of court 8 per6on8l Injury claim sgalnst Carrieiwhich
pre-dEted hi6 d~Emi66ti. Pctltioner also maintain6 the right of the
Organization z OrgaaizstPlon to protest and pro6ecute violation of the
Agreement.

We h6v-e Studied the entire record in thin c86e with care 8nd
interest. Onbalancewe are convincedthatCl85m8ntknowlngly  and volun-
tar5J.y relemed his contract claim to co6rpen6atlon on June 10, 1974 66
pe.rt of the tmuetary settlement of hi6 InJury cl8im. Accordingly, we 6re
per6mded that part 2 of the claim is obtiated cud rendered mot. In
this conuectlon,ve  ehouldpoixrt  outthatthe ThMDivi6ion 8wUd6 lnter-
preting Agre6uMit6 and the Railw8y L6hor Act cited by Cmiu on the 6ub-
ject ate much more  persuasive than are the 18~ c86e6 constnauing  jurindic-
tlonal parameters laid dowu in Article III of the COIiEtitUtion regard-
justiciability in feder6.l courts. See Awards 19527, 20832 and Award No.
13 of public Law Board No. 457. -

Our study of the Av8rd6 on the queatlon of claimant rele86er
Show6 that theee c86e6 are highly indlvldu8llstic 8nd often turn on the
peculisr f8Ct6 of 8 particular c66e. Thus there I6 811 apparent conflict
of Awsd6 on the question. We 8re of the con6idered opinion that thfr
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divergence 16 le66 8 I68tter Of Conflict than Of 66IphaSi6 in that sane
c66e8 present 6 more per6ua6lve argument for elevating the right of the
Organization to police the Agreement for all of the employes covered
thereby over the undoubted right of the indivldu8.l  Clsim6nt to settle
hi6 ovn claim with the Carrier. In this connection we find that Avsrd
20237 Buccinctly suggest6 the proper line of dem8rc8tlon for upholding
the OrganiZ;ation'E right t0 process Claims notwithstanding indfvidu8l
-lopent settlements:

"It sppears self-evident that this principle 16 mD6t
COmpellUg in c86es such 86 the instant one where not just
8 mOMt~ C18im iS 8t St8ke but dleged tiOl8tiOn6 of
the negoti8tedprocedur8l safegu8rd6 6urroundingthe  im-
po6itiOn Of 6I6ploye di6Cipline.  Accordingly, we hold that
natvithstauding the ~rted 6ettlemcnt on the property,
this Cl8im iS pXYJperly pre6ented for consideration by the
Board. See Awards  3416, 4461, 5793, 5834,  5924, 6324, 6g9.”

Andyzing the instant c86e in light of the lessons of our pre-
vlou6 Award6 on the subject, therefore we are conEtrained to dismiss p6ut
2 of the cl8316 on jurisdictional ground6 but we will not interdict
Petitioner'6 ca6e with respect to part 1 of the claim.

Upon careAil CoXBider8tiOn we 8re COEIpelhd t0 find m pmCed-
Ural UnsOundneSS in the hesting and no UnfSirncSS Or partiality in tha
conduct of the Hearing Officer. With respect t0 the alleged SuSpenEion
Petitioner haa'offered Ilothing 6ore than bare Msertions on thi6 subject
which Carrier h8s effectively refuted. As we read the record there 16 no
factwl shoving that Claimnt v86 8ctu8Uy suspended 8nd the e.Llegatlon
lmastf8iJ onthatgnnmd. Therefore we need not re8Ch and do not imply
any disposition of the question of whether this might have been 8 proper
caee for auepeneion uudm Rule 6-~-i. In our judgnent there is substan-
tial probative evidence on this record fromwhich 8 re86Onable person
vould conclude that Claimant v86 sleeping on duty at 6:55 A& April 1.6,
1973. The di6cipline of diEni66al i6 severe indeed but i6 not uncolmumly
the imposed penalty for proven lnatances of aleeping on duty. Nor h8vu
we been shovn mitlg8tFng circumstances which would warrant SUbEtitUtion
of our judgment for that of Carrier In this particular c86e. We canuot
6aJrVith 866ur6nEe that di6mi666.lVM  arbitrary, unreasonable and C8Dr1-
cious herein 8nd 8cCordingly we must deny the claim thet Rule 6-A-l v86
violated,

FIlTDllJCS: The Third Division of the~Adju6tment Board, upon the whole record
and 8ll the evidence, find6 and holds:

!l!hat the parties valved oral hearing;
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That the Carrier and the Employe6 inmlved in this dispute are
respective4 Cwrier 6nd Eaploye6 within the mesning of the ReFlway Iabor
Act, ae 8pprow6d June 21, 1934;

That thi6 Division of the Adjustment Baud h66 jurirdiction over
the dispute involvedherein; and

That the Agreement +I not viol8ted.

A W A R D

part 1 of the claim 16 denied.

Part 2 of the claim is di6I6166ed  for lack of juriediction.

l'UTIOI'fALRAILROADANlBTM5!TBoARD
By Order of Third Divlalon

D8t6d St Chicago, Illinois, this 27th d6y of February 1976.


