RATIONAL RAI LROAD ADJUSTMENT BOARD
Awar d Fumber 20967
TRIRD DIVISION Docket Nunber CL-20847

Dana E. Eischen, Ref eree

EBrotherhood of Railway, Airline and
Steamsnip Cl erks, Freight Handlers,

( Express and St at i on Employes
PARTTES TO DISPUTE:

éRobert W Blanchette, Richard C. Bond, and
John H McArthur, Trustees Of the Property
( of Penn Central Transportation Company,

( DettoB

STATEMERT OF CLAM  Cleim of the System Committee Of t he Brot her hood
(GL-7576)t hat :

(6) The carrier violated the Rul e6 Agreenent, effective Febru-
ary 1, 1968, particularly Rule 6-A-1, when it assessed discipline of dis-
missal on Joseph Fuzy, C erk in the Carrier's Livernois Ofice at Detroit,
M chi gan, Detroit Divieton of t he Rorthern Regi on.

%b) Claimant Joseph Puzy be restored to service w th seniority
and al1 ot her right6 unimpaired,and be compensated f or wage 1066 sustained,

OPINION OF BOARD: Claimant Joseph Fuzy was enpl oyed as a Car Control
Clerk an Detroit, Mchigan with service dsting fro61
June 26, 1967. Wile working job Ne. 142 on April 16, 1973 C ai nant was
cbserved Dy tWO supervisors at about 6:55 AM.sitting with his arnt fol ded
on his desk, hi 6 head I)Q n% on hi 6 arms, breat hi ng slowly and rhythnical |y
W th hi s eyea closed. Both supervisors testified at & hearing hel d May 16-
17, 1973 té& they obaerved Cl ai mant in this post ure andCleimant adnitted
that he was sitting 4n this position. The sapervisors each testified
further that they called Claimnt's name four tiner, each tinme progressively
| ouder, until Claimant awoke fromSl eep. Claimant insisted t hat he was not
sleeping hut nerel y resting hi 6 eyes, ai mant was taken out Of service
ty one oft he supervisors on April 16, 1973 and on May 1, 1973 notified to
attend an investigation oft he following charge: " You wer e sleeping whil e
workingJob No. 142, April 16, 1973 at approximately 6:55 A M~ Following
the hearing hel d May 16-17, 1973 Claimant was found guilty 66 charged and
dismissed from sll service withthe Carrier.

Petitioner on behalf of Clainmant alleges that the suspension and
dismissal Vi 0l at ed Rule 6-A-i of the control|ing Agreement inseveral respects
towt: 1) Carrierwongly suspended Claimant pendi ng hearing; 2) Nofair
and impartial investigation because t he official issuing t he Wottee Of | n-
vestigation did not testify; 38 Ro substantial evi dence t 0 support t he
charges; 4) Arguendo, even if C ai mant was asl eep on the job dismissal is
t 00 Sever e and unressonably har sh 86 discipline,
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Carrier def end6 against the claimon the merits by positing that
t he hearing recor d shows clearly that C ai mant x86 sl eeping on the job and
any reasonable revi ewer woul d 60 concl ude. Carrier asserts that di SCipline
of dismisgal 16 NOt uncommon i n t he railroad industry f Oor sl eeping on duty
and cites numerousAwards t 0 support t he position. Wth respect to the
procedural objection6 Carrier points out that all accusing witnesses were
present, testiffed and Wer e abl y cross-examined at t he heari ng by Claim-
ant's representative; and t hat the officer issuing t he Notice di d 60 86 8
ministerial administrative duty only with nosubstantive personal know edge
to contribute 66 8 witness either for Carrier or Claimant.. Further, Carrier
denies t hal Claimant was suspended between April 16, 1973 and the hearing
one month | ater. Rather, Carrier states Wi t hout contradiction that Claime
ant Worked the clerical extra voard during that time and was not in fact
suspended at sall,

Overriding Carrier's defense ON t he merits, however,16 6 juris-
dictional objection that Caimnt, on June 10, 1974, resigned fro6l the
service of Carrier and Si gned 8 release readingi n pertinent part 66 followa:
"It is further understood that i n resigning fr Om service hiat’1L resiriquish
any and a1l rights t O compensation that night be due me." (Emphasis added).
Carriermaintains {hai {he release render6 noof this clai mwhich was then
pendi ng bef ore our Board, Analogizing t O several lead Constitutional Lew
cases i nterpreting the "case and controversy" requirement of Article |1l
relative to federal courts, Carrier urge6 us t 0 dismiss t he claim for| ack
of 8 cogni zabl e 1ssue, Petitioner answers this argument Dy agserting
that Carrierunfairly "pressured” Claimant into releasinghi 6 contract
claim {n settling out of court 8 personal | njury cl ai megainst Carrier which
pre-dated i 6 dismissal, Petitioner alsomaintains the right of the
grganization qua Organizatilon { 0 protest and prosecute vi ol atlon of the

greenent.

\\é have studied the entire record in this case wWith care and
interest. ©n balance we ar € convinced that Claimant knowingly and volun-
tarily released his contract claim t O compensation on June 10, 1974 66
part oft he monetary settl|enent of hi 6 injury claim, Accordingly, we are
persuaded t hat part 2 oft he claim is obviated amd renderednot. |[n
this connection, we should point ocut that the Third Division awards inter-
preting Agreements and t he Railway LaborACt cited by Carrier on the sub-
jeet at e much moreper suasi ve than are t he law cases construing jurisdic-
tional parameters laid down i n Articl e IIT oft he Constitution regarding
Justiciability i n federalcourts. See Awards19527, 20832 apd Award No.
13 of Public Law Board No. 457.

Qur study oft he Awards Oon t he question Of claimant relesses
shows t hat these cases are hi ghl y individualistic and of ten turn on t he
peculier facts Of 8 particular csse, Thus there 4s an apparent conflict
of Awards on the question. \ are of the considered Opi ni on that this
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di vergence is less 8 matter f conflict than O emphasis i N that some
cases DI esent 6 nore persuasive argument fOr el evating the right of the
Organi zation to police t he Agreement for al| of the employes covered
thereby over the undoubted right of the individusl Claimant tO Settle
his own claim With the Carrier. Inthis connection we £ind that Awerd
20237 succinctly suggests t he proper | ine of demarcation f Or upholding
t he Organization'sri ght to process claims not wi t hst andi ng individual
employmentSet t | enent s:

"It appears self-evident that this principle ts most
compelling i N cases such 86 t he i nstant one where not tj ust
8 monetary claim is at stake but alleged violations O
t he negotisted procedursl safeguards surrounding the inme
position O employe discipline, Accordi ngly, we hol d that
notwithstanding t he purported settlement ont he property,
thi s claim i3 properly presented for consi deration by the
Board. See Awards 3416, 4461, 5793, 5834, 5924, 6324, 6958."

Analyzing the instant case in |ight of the | essons of our pre~
vious Awards on t he subj ect, therefore we are constrained t 0 di SN SS part
2 of the ¢lstm on jurisdictional ground6 but we will not interdict
Petitioner's case W th respect to part 1 of the claim

Upon careful considerstion WE are compelled to find no proced-
ural unsoundnese in t he hearing and N0 unfairness O partiality i N the
conduct of the Hearing Oficer. Wth respect tothe al | eged suspension
Petitioner has offered nothing more than bare assertions ON thia Subj ect
which Carrier nas effectively refuted. As we read the record there is no
factual showing that Claimant was sctually suspended and t he allegation
mst fail on tbat ground. Therefore we need not reach and do not inply
any disposition of the question of whether this mght have been 8 proper
case f Or suspension under Rul € 6-A-1, |n our judgment there i s substan-
tial probative evidence onthis record from which 8 reasonable per son
would concl ude that O ai nant was sleeping ON dutg( at 6:55A.M, April 1.6,
1973. Thediscipline Of dismissal is Severe i ndeed but 4s not uncommoniy
t he i nposed peralty fOr proven instances Of sleeping on duty. Nor have
we been shown mitigating Ci r cunst ances whi ch would warrant substitution
of our judgnent for that of Carrier in this particular case, ¢ camnot
say with assurance that dismissal wasar bi trary, unreasonabl e and capri-
c;olus hgrei N and accordingly We nust deny the claimthat Rule 6-A-| was
vi ol at ed,

FINDINGS: The Third Division Of the ‘Adjustment Board, upont he whol e record
and all the evidence, find6 and hol ds:

That the parties valved oral hearing;



Award Number 20967 Page &4
Docket Number CL- 20847

_ That t he Carrier and t he Employes involved i N t hi S dispute are
respectived Carrier and Employes within { he meaning Of t he Railway Labor
Act, as approved June 21, 193k;

_ That this Division Of the Adj ust nent Board has jurisdiction OVer
t he di sput e involved herein; and

That the Agreenent was not violated.
AWARD

Part 1 of the clai mis deni ed.
Part 2 of the claim is dismissed for | ack of jJurisdiction.

NATIONAL RATLROAD ADJUSTMENT BOARD

By order of Third Division
e _( W annloa

Executive Secyetary

Dated at Chicago, Illinois, this 27th day of  February 1976.



