RATIONAL RAILROAD ADJUSTMENT BOARD
Avar d Number 20968
THIRD DIVISION Docket Number CL-20895

Dans E. Eischen, Referee

(Brotherhood of Rai |l way, Airline and
E Steamship Oerks, Freight Handlers,
Express and Station Employes
PARTIES TO DISPUTE: (
(Western Wi ghing and I nspection Bureau

STATEMENT OF clA™M: Claimof the System Conmttee of the Brotherhood
(GL~76T6) that :

The Thira Division, Rational Railroad Adjustment Board on July 27,
1973 ordered the Bureau to make effective Award Number 19871 bK/rrestoring
claimant Donnelly to Bureauw service with all rights uninpaired. M.
Donnel Iy requested to return to Bareau service on Mnday, August 27, 1973
and the Bureauwoul d not al |l ow him to return until Tuesday, Septenber &,
1973. It isour position the Third Division Board intended for the Bureau
to restore the claimant to service immediately for the reasonif this was
not their intention they would have specified an order date.

- W are therefore filing this claimon behalf of M. Donnelly for
the daily rate of his Position Ne, 296, | nspector, at $40.k3 per day for
August 27, 28, 29, 30, 31 and Septenber 3, 1973.

OPINION OF BOARD: Claimant had been di scharged fromserviceof Carrier

in My 1972 fol [ owing an investigation into charges

of failure to protect his assignment, absence w thout authorization and insub-
ordination. Hs claimfor restoration to service resulted in our Award
19871 dated July 27, 1973 wherein we found Cl ai mant cul pable on the charges
but held that dismissal was not warranted in al | oft he circumstances.

Thus, our Awardin that case was as follows: "Claimant shal| be restored

to service with all rights unimpairedbut witheutconpensation for tine |ost.
Consequent |y, a Board Order to acconpany Award 19871 was issued July 27,
1973 reading as f ol | ows:

"The \Mstern \%ighing and Inspection Bureau is hereby
ordered to nmake effective Award Number 19871, nade by the
Third Division of the National Railroad Adjustment Board
(copx of which is attached and made part hereof), as therein
set orthé and if the Award iﬂcl udels a requirerrelnt for thﬁ
ayment of money, to pay to the enployee (or enployees) the
2w¥: to which heyis (opr yt hey are) rrgm iytleé undgpt e szard
on or bef or e X000000000CKX .

RATIONAL RAI L ROAD ADJUSTMENRT BOARD
By Order of Third Divisien"
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Thereafter, the Ca.njier,bil]_l etter dated August 13, 1973 notifiea
Claimant of the Award and advi sed hi mas follows:

"You are hereby advised that we nust have your advice asto
whether or not it is your desire to return to Bureau Ser-

vice. This reply nust be received in this office no |ater

than August 24, 1973."

(f:lla.lima.nt responded by unsigned certified | etter dated August20, 1973as
0l 1 OWs:

“This is to advise that | plan to return to Bureau Service
Monday, August 27, 1973, with all rights and benefits
uninpaired "

Carrier respondedto Claimant's reply on August 21, 1973 in a letter which
reads in pertinent part:

"First, \e camnot accept this letter as it &es mot have your
signature. | have been advised by Assistant District Mna-

ger, mr W M Flemng, that 4n phone conversation with you
I't was understood t hat Kou woul d return to Bureau Service on
Tuesday, Septenmber &, therefore, all arrangements have been
nmade accordingly.

WII you, therefore, please furnish me with a signed state-
ment, by return nail, advising that you will return to
Burean Servi ce on Septenber k,1973,according to verbal
understanding W t h M. Flemming,"

Caimant wote again on August 23, 1973 reiterati n%_his desire to report
to fw?rlkonAugust 27, 1973 and carrier replied to this on August 24, 1973
as fol | ows:

"This is to instruet you to report for work at 8:00 aAm.on
Septenber &, 1973, at Bureau Ofice, 550 - 11ith Street,
Room 208, Des Mbines, |owa, in accordance W th phone con-
versations, a8 well as our letter Of August 21, 1973."

Claimant di d report to workon Septenber &, 1973 and by letter
dated Cctober 8, 1973 Petitioner filedthe instant clai mforaday's pay
for each work day between August27and Septenber 3, 1973, inciusive.

The gravamen Of the instant claimis that carrier shoul d have returned
Claimant {0 work on August 27, 1973 andthat failure to do so was contrary
to t he Board's reinstatement order of Jul'y 27, 1973.
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The central fact of this claim is that the Board' s Order does
nt specify adate forthe return of Claimant. to work. Petitioner nain-
tains that the Award contenplated "imediate" reinstatement and that
Carrier was dilatory in conpliance thereby violating Claimnt's seniority
rightsunder the Agreement and causing him t o sufferthe | 0ss of six days*
pay as well as a month's Ccredit underthe Railroad Retirement Act. Carrier
responds that the lack of specific conpliance date indicates the Boardts
i ntention that the Award bel npl enented wi th reasonabl e diligence allowing
for correspondence and | ead time t0 accommodate both Clainmant's returnto
servi ce and consequent di spl acement and possible bumping by Ot her employes
affected therebY. Carrier posits that It receivedthe Award on August 6,
1973 and pronpt1y undert ook necessary details of implementation Whi ch con-
suned some 29 cal endar days (i.e., August 6 = Septenber 4) and argues that
this 18 not unreasonabl e delay ordilatory conpliance. Additionaldy,
Carrier maintains that Claimant himself is responsible for eleven (11) of
the days Invol ved because he tookeight (8) days t0 respond to Carrier's
original |etter end another three (3) to confirmthat his unsigned |etter
of August 13, 1973 was authentic and reflected his desire to return to
service of Carrier,

The only issue properly raisedand joined in this case is whether
Carrier t ook an "unnecessary” (i.es, an unreasonabl e) amount of time in
complying with our Award 19871. It should be notedthatwe do not herein
purport to interpret that Award as we hare not been properly requested to
do 80. Nor may We amend, modify or expand the scope of that Award neither
under the guise of an interpretation norpursuant to a related elaim, Our
Award stipul ated no specific date for Conpliance hence we contenplated com
pliance within a reasonabl e time, There is nothing in the record to con-
tradict Carrier's assertionthat Claimant was returned to work within |ess
than 30 days of the receipt of the Award. There is no evidence t0 show
that Carrier stalled, intentionally del ayed or engaged in dilatory tactics
cal culated to deprive Claimant Of his rights under the Award. In short,
there is neither clear and expressevidence ofscienter nor are there present
herein facts and circumstances fromwhich bad faith delay nay be inferred.
In all of the circumstances We cannot conclude that the Award was not im-
plemented Wi t hin a reasonabl e time. Accordingly, we shall demy the claim

FINDINGS: The Third Division of the AdjustmentBoard, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involvedin this diSspute are
respectively Carrier and Employes W thin the meaning of the Railway Labor
Act, as approved June 21, 193k;

That this Division of the Adjustment Board has jurisdiction over
the di spute involved herein; and
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The record does not support a conclusion of violation Of the
Agreenent or nonconpliance with Award 19871.

A WA RD
Caim deni ed.
NATIONAL RAILRCAD ADJUSTMENT BOARD
By Order of Third Division
ATTEST: ‘ :

Executive Secretary

Dat ed at Chi cago, Illineis, this 27th day of February 1976.



