
~?ATIONA.LRAILROADAWWT~~TBOARD
Award 5btr 20973

TliIRD DIVISIOR Docket Number TD-20963

Indn H. Lieberman, Referee

PARTIESTODIWUTE:
(American Train Dispatchers Association

{Burlington Northern Inc.

STATEXERT OF CLAM: Claim of the Amtrfcan Train Dispatchers Association
that:

(a) Burlington !iorthtrn tic. (htrtlxdttr rtftrrtd to as "the
Carrier") viola&d the Agrttmtnt in effect  between the parties, Article 24
thereof in particular, by it8 action in assessing discipline in the form
of suspension from service of Train Dispatcher D. C. Hotnig from&y 12,
1973 to may 18, 1973 incluslvt. The record of formal lnvtstigation  $tld
April 25, 1973 falls to establish rule  violcltlons as chargtd, thus Cam-
is-r’s action was arbitrary, unwarranted, and an apparent abuse of.man-
agtrial discretion.

(b) Because of said violation, the Carrier shall now be required
to rescind the disciplinary action referred to in paragraph (a) above,
clear Claimant Hotnig's personal record of the charges lnvolvtd in the In-
vestigation held April 25, 1973 and comptntatt  him for all wage loss sus-
tained ln connection thtrtwith.

OF’IHIOlV  OF BOARD: This dispute first concerns the disciplinary appeals
procedure under the applicable Agreement. In this

matter, after an investigation pursnant to Rule  24 (b), the Superintendent
notified Claimant that he had been adjudged guilty and asstsstd a penalty
of seven  days suspension. Substqutnt.ly, Petitioner took an agpcal to the
Assistant Vice Resident of Operations and later to the highest officer
designated by Carrier for this purpose. Carrier asserts that the Claim is
defective sinct$.ht Organization elected to initiate the claim, not at, the
usual first step but at the second step of the customary and usual process.
~Carrltr argues that since the Initial claim after the dlsclplint was assessed
was not presented to the Suptrinttndtnt,  pursuant to Rule 24 (f), the Claim
must be dismlsstd. Rule 24 provides in relevant part:

"RULE 24

( b )  IKVESTIGATICtE.

A train dispatcher who is chargtd with an offense which,
if proven, might result in his being disciplintd, shall be
notified in wrltiag of the nature of the complaint against
him within five (5) days from date that knowledge of the facts
on which such complaint Is based was received by the Suptrin-
tendent, and he shall be given a fair and impartial invtstiga-
tion by the Superintendent or a designated rtprtstnt.ativt
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"within five (5) day6 of the data of such notice, except
rtttontblt postpontmtnts  shall be granttd at the request
of tither the Company or the train dispatcher.

The train dispatcher shall have the right to be rep-
rt6tIhd by hi6 duly t+CCrtdittd rtpW6tntetiM and ahall
be given rtttonablt opportunity to 6ccurt the presence of
vitntEEt6. The train diepatcher's repre6tatat.iv-t 6ha.U
be pcrmitttd to hear tU oral tt6timony, read all rtcordt
referred  to in the Investigation 6nd qut6tion 6l.l vit-
Ilt66t6. The dtcirion ahall be rtadtrtd within twenty (20)
day6 from date of lnvtrtlgation and any dlmlplint m6t
be put into effect within five (5) d6y6 from date of
dtCi6ion. If mt effected within five (5) day6, or If
train diEpatcher IS called back to service prior to corn--
plttiO?l Of 6UEptMiOU, aq* UnEtrvcd pOrtiOn Of the 6"6-
ptn6ion period shall be canctlltd.

(c) APPEAI8.

A train diEpatcher di66atiEfitd with decision shall
have the right to appeal to the next higher proper officer
provided vdtttn  rtqW6t 16 lnadc t0 SUCh 0ffiCt.r  and a
copy fkrUi6htd t0 the offktr  VhO6t  dtCi6iOn 16 apptaled
within rixty (60) day6 of the date of advice of the dtCi6ion.
The rl&t of further appeal in the regular order of EUCCtEEiO,,,
up to add inclu6lvt of the hight6t official dtEigIM.td by
the co;plpaqp to whom apptal may be made, 16 hereby t6tabliEhtd.

De~iEi0a6 of the hight6t dt6igMttd offictr 6hal.l be
comidered  final and bindlng Udt66,Vi~hin  ninety (90) day6
from date of such dttiEion, he is notified In writing that
it is not accepted, in which event the ca6t shall be eon-
Eidered ~l06td and barred IIdt66 it be reftrrtd t0 the ap-
propriate tribunal provldtd by lav within one (1) year from
the d6tc of the dtcition of the hlghtrt designated offlctr.

*******

(f) GRIBVAHCES -- CLAIEG.

A train dl6patchtr who conElder himself unjustly treated
6hal.l present hi6 grltrance  or claim in writing direct, or
through hi6 duly accrtdlttd reprtstntativt, to the Superln-
ttndtnt within 6L%ty (60) day6 from date of occurrtnce  on
which it ir ba6ed, and deCi6ion of the Superintendent shall
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"be rendered within 6ixt.y (60) day6 ircw date grieveme or
claim Is received, or from date of coafkrtnct,  if one is
had thereon. If the train dispatcher i6 not 6atiEfitd with
the dtcirion rendered, appeal6 may be made gubject to the
Order Of Pl'O~tEEioD,  tima 1idt6,  etc., provided in
Section (c) of thi6 Article."

Carrier argue.6 that Rule 24 (f) make6  no distinction between clal66 origin-
ating from di6Ciplinarg diEate or iron other clroum6tanct6.  Carrltr
al60 relier in part on two letter6 6tnt to all General Chairmen of 6ll
Organizations prior to and after the merger became effective which
directed all of them to initiate all claims, di6cipllnary and other, with
the SUpVintendcntE  a6 the tm'ployb@ officers.

The Organization,  quite properly, argue6 that the two letter6
referred to were unilaterally prowated and certainly do not conatltutt
modifications of the provi6im6  of the Agreement. Further it, is argutd
that the dtci6iOn and rtndtring of di6clpline in thir matter va6 afxom-
pli6htd by the Superintendent; the Superintendent va6 therefore an In-
appmpriatt officer for the fir6t appeal 6ttp in this di6pltt. Pttitiontr
further contends that the distinction between di6ciplinary appeal6 and
those Lnvolviag other tm6 of gritVSUmt6 or claims I6 emphMi6td by the
1-t in Rule 24 (f) which ?tft?E back to Rule 24 (c) with nEp6Ct  to
pmgTt66ion and time 1imit6.

It 16 noted that non6 of the Award6 cited by both partit hereto
art directly aqlicablt to thir dl6putt since they do mt contain euffic-
itdly Simile di6Ciplinary language" in their ZV.ltE. I~I this ca6t the
Superintendent i6 Specifically cloak6d with the rt6ponribilit.y  to conduct
the inw6tlgation  (tith6r In ptrson or through a designee) and render the
decision by the pmvislo~ of Rule 24 (b). Qultt clearly, under the term
of 24 (c), an employe diarati6fied with hi6 dtCi6ion "....rhaU have the
right to appeal to the next higher proper officer....". In view of this
lan@age we cannot egret with Carrier's contention, since it i6 evident that
Claimant va6 not required  to lodge hi6 appeal in the fir6t inst6me with
the Superintendtnt. Carrltr~6 construction of the Rule6  would lead to
6up6rfluou6or rtdudant  act1066 by impoEin,SJ a patently nnproductin 6ttp
in the handling of the appeal of the dl6ciplint,  which would bt contrary
to the intent of the partle6, a6 Eptlltd out In Rule  24. It i6 apparent
that the parties wished to, and Meed did, dlstlngulsh between the bandline
of discipline and other type6 of claims and griev6nctE; thie cannot be
disturbed.

Carrlu's position with respect to the monettry ttptct of the
Claim 16 6imilWly vlthout merit. T&s comptmation requested In the claim
is an intrinsic Ingredient in the appeal of the disciplinary dtCi6ion a6
pmvldtd in Rule 24 (t). Carrier's implication that Petitioner mu6t flit
two separate actions, one to appeal the discipline and a second to seek
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rtbt66 for the “a@! 1066, i6 tpuallg without Mrit. Wt C.MnOt. agree that
It la the tintent of the parties that tvo concurrent claime Ettklng  the 6~
relief be filed aririag  fro6 the same act of Carrier (Bet Award6 17595,
l3447 alld19910). If the Carrier wisha to chtngt It6 handling of dis-
c1pllnmy matters with thi6 Crgauizatlon to confona to the handling with
other crafts, the proper forum IS the bargaining table, not before thi6
Board.

With rt6pect to the merit.6 of this diEputt, thtre 16 no baelc
dl6agrttmtat  concerning the facts. Claimant admitted that the i6SUanCt of
an incorrect track permit within hl6 territory va6 the direct catme of a
colli6ion. The evidence indicates that the permit va6 issued by a Dir-
patcher Trainee under Cl6imant's supervision and it6 is6u6nce ~66 Clai6ant'6
rteponeibility. Since the evidence clearly support6 the finding of guilt,
there ie no alternative but, to deny the Claim.

FmllRS:  Th6 Third Divi6ion of the Adjuhuent  Doti, upon the whole record
and all the evidence, flnda and holds:

That the parties waived oral hearing;

That the Carrier and the &p-t6 involved in this dispute art
respectively Carrier and -loyeS within the meaning of the RaUvay Labor
Act, a6 approved June 21, 1934;

That thi6 Divl6ion of the AdjUEtmtnt  Board has jurirdictlon over
the di6pat.t involved herein; and

*That that, the Aqd-t va6 not violated.

A W A R D

Claim denied.

IiATIOK4LRAIIXIADADJlBTMwTDCARD
By Order ofThirdDivl6ion

Dated at Chicago, Illinois, this 27th day of February 1976.


