NATIONAL RAILROAD ADJUSTMENT BOARD
Avar d Rumber 20973
THIRD DIVISION Docket RumberTD-20968

Irwin M. Lieberman, Ref er ee
(American Train Di spatchers Association
PARTIES TO DISPUTE: .
{Burlington Northern Inc.

STATEMENT OF CLAM  C ai mof the American Train Dispatchers Association
that:

_ (a) Burlington Northern Inc, (hereinafterreferred t 0 as "the
Carrier") violated the Agreement i N effectbetween the parties, Article 24
thereof in particular, by its action in assessingdi sci pline 4n the form
of suspension fromservice of Train D spatcher b, C. Hoenigfronmgy 12,
1973 t0 May 18, 1973 inclusive, Therecord of formal investigation Beild
April 25, 1973 falls to establish ruleviolations as chargtd, thus carr~
fer'saction was arbitrary, unwarranted, and an apparent abuseof man-
agerialdi scretion.

(b) Because of said violation, the Carrier shall now be required
to rescind the disciplinary action referred to in paragraph (a)above,
cl ear claimant Hoenig's personal recordof the chargesinvolved in thel n-
vestigation held April 25,1973 and compensate him for allwage | 0SS sus-
t ai ned 4n connect i on therewith,

OPINION OF BOARD: This dispute first concernsthe disciplinary appeals

~ procedure under the applicable Agreement.Int hi S
matter, after an investigation pursuant t0 Rule24 (b), the Superintendent
notified Caimnt that he had been adjudged guilty andasstsstd a penalty
of sevemdays suspension. Subsequently, Petitioner took an eppeal t O the
Assistant Vice Resi dent of Cperations and later to the highest officer
desi gnat ed by carrder for this purpose, Carrier assertsthat the Caimis
defective since #heOrgani zation el ected to initiate the claim notat the
usual first step but at the second step of the customary and usual process.
‘Carrier arguesthat sincethe Initial claim afterthe discipline Was assessed
was not presented t o the Superintendent, Pursuant to Rule 24 (f), the Claim
must be dismissed. Rule 24 provides in relevant part:

"RULE 24

(b) IRVESTIGATIONRS.

A traindi spat cher who is chargtd with an of fense which,
I f proven, might resultin his bei ng disciplined, shal |l be
notified in writing Of the nature of tﬁe complaint against
himwithin five (5) days fromdate that know edge of the facts
on whi ch such conpl ai nt is based was received by the Superin-
tendent, and heshall be given a fair and i nparti al investiga-
tion by the Superintendent or adesi gnated representative
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"within five (5) day6 of the data of such notice, except
reasonable postponements shal | begrantedat the request
of tither the Conpany or the traindi spatcher.

Thetraindi spat cher shall have theri ght tO berep-
resented by hi 6 duly accredited representative and shall
be given reasonable opportunity to secure t he presence of
witnesses, Thei{rl al N dispatcher's representative shall
be permitted to hear all oral testimony, read all records
referredt 0 i n the I nvestigati on andquestionallwit-
nesses, The decision shall be rendered within twenty (20)
day6 fromdat e of investigation and any discipline must
beput into effect within five(5) days from date of
decision. |f not effected within five (5) day6, or if
train dispatcher is cal | ed back to service prior to com=
pletion of suspension, any unserved portion Of the sus-
pension period shall be canctllitd.

(c) APPEALS,

A train dispatcher dissatisfied wit h deci sion shall
have the right to appeal to the next higher proper officer
provi ded written request is made to such officer and a
copy furnished to the officer whosedecision is appealed
Wit hin sixty (60) day6 of the dateof adviceof the decision,
The right of further appeal in the regular order of succession,
u% t 0 add inclusive Of the highest Of ficCi al designated by
t he company t0 whom apptal may be made, 18 her eby established.

Decisions of the highest designated officer shall be
considered final and binding unless,within ninety (90) day6
fromdateof such decision,he i s notified in witing that
it is motaccepted, im which event thecase shall| becon-
sidered closed and barred unlessit be referred to the ap-
propriate tribunal provided by | av within one (1) year from
thedateOf thedecisionof the highest desi gnat ed officer.

* * £ * X * »

() GRIEVANCES - - CLAIMS,

Atrain dispatcher who considers himself unjustly treated
shall presenthi 6 grievance or claim in writing direct, or
t hrough hi 6 dul y sceredited representative, t O the Superine
ttndt nt within sixty (60) day6 from date of occurrence ON
which it is based, and decision of the Superintendent shall
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"be rendered within sixty (60) day6 from date grievance Or
claimis received, orfromdate of conference,if oneis
had thereon. If the train dispatcher is not satisfied With
thedecision rendered, appeals nmay be nade subject t O the
order (f progressionp,time limits,ete,,provi ded in
Section (c) of this Article."

Carrier argue.6 that Rule24 (£) makeano di Stinction between claims Origin-
ating fromdisciplinary disputes orfrom Ot her circumstances, Carrier
also relies in part on two letter6 semtto all GeneralChairnmen of all
Organi zations prior to and after the nerger becane effective which
directed al|l of themto initiate all clai ns, diseiplinary and other, with
the Superintendents a6 the employing officers.

The Organization, qui te properly, arguesthat the two letter6
referred to wereunilateral |y promlgated and certainly do not constitute
modi fications of the provisionsofthe Agreement. Furtherit, 4s argued
t hat thedecision and renderingofdiscipline i N this Matter was sccome
plished Dy the Superintendent; the Superintendent was therefore an in-
appropriate officer for t he first appeal step in t hi S dispute. Petiticner
further contends that the distinction between disciplinary appeal 6 and
t hose inwvolving Ot her typesofgrievances orcCl ai N5 is emphasized Dy the
language in Rule 24 (£) \/\,hiyc%e refers back to Rule24 (c) with respectto
progressionand time limits,

It 4snoted that non6 of the Award6 cited by both parties hereto
artdirect|y applicable t 0 this dispute Si nce they do net contain suffic-
iently similardisciplinary | anguage" in their rules, In thi S case the
Superint endent is specifically cloaked W t h t he respensibility t 0 conduct
the investigation(either inperson orthrough adesignee)and render the
deci sion by the provisions Of Rule24 (b). Quitecl early, underthe terms
of 24 (c), an employe dissatisfied with hi 6 decision ",,...shall have t he
right {0 appeal to the nexthigher properofficer....". In view of this
language wecannot agree With Carrier's contention, since it is evident that
Claimant was NO! requiredt 0 | 0odge his appeal in the firast instance W th
t he Superintendent. Carrier'sconstruction of the Ruleswould | ead to
superfluous or redundant acti066 by imposing a patently umproductive step
in the handling Of the appeal of the diseipline, whi ch woul d bt contrary
to the intent of the parties, a6 spelled out |n Rule24. |t is apparent
that the parties wished to, and indeed di d, distinguish between the bandling
of discipline and other type6 of claims and grievances;this cannot be
disturbed,

_ Carrier's POSi t i ON with respect to the monetary aspect Of the
Cl ai mis similarly without merit., The compensation requested in the claim
Is anintrinsic Ingredient in the appeal of the disciplinary decision a6
provided i n Rule 24 (e). Carrier'sinplicationthat Petitioner mst file
two separate actions, one to appeal *he discipline and a second to seek
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redress for the wage loss,isequally Wi t hout merit. We camnot agreet hat
|'t iat he intent of the parties that tvo concurrent claims seekingt he same
relief be filed arisingfro6 the sane act of Carrier (seeAwaras 17595,
13447 and 19918). If the Carrier wishes t O changeits bhandling Of dis-
edplinary matters with this Organization { O conform t O the handling with
other crafts, the proper forumis the bargaining table, N0t before this
Boar d.

Wth respect to thenerit.6 Of thi s dispute, thereis NO basic
disagreement concerningthe facts. O aimnt adm tted that the issuance Of
an incorrecttrack permt within his territory was the direct causeof a
collision. The evidence indicates that the permit was i Ssued by a Dise

pat cher Trainee under Claimant‘'s supervision and itc issuance was Claimant's
responsidility, Sincethe evidence clearly support6 the finding of guilt,
there 18 noO alternative but, to deny the daim

PIRDINGS :The Third Division of the AdjustmentBoard, upon the whol e record
and all the evi dence, finds and holda:

That the parties waived oral hearing;
~ That the carrier and t he Employesinvolved in this dispute are
respectively Carrier and Employes within t he meaning Of the Railway Labor
Act, a6 approved June 21, 1934;

That this Division Of the AdjustmentBoard has jurisdiction over
t he dispate i nvol ved herein; and

That that, the Agreement was not viol at ed.

A WARD
C ai m deni ed.
RNATIONAL RATILROAD ADJUSTMENT BOARD
By O der of Third Division
ATTEST: . .

Executive Secretary

Dated at Chicago, |llinois, this 27th day of February 1976.



