NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Number 20979
TH RD DIVI SION Docket MNumber SG 20547

Joseph A Sickles, Referee

(Brotherhood of Railroad Signal nen
(

PARTIES TO DI SPUTE:
(The Texas and Pacific Railway Conpany

STATEMENT OF CLAIM Caimof the General Commttee of the Brotherhood of
Rai | road Signal men on the Texas and Pacific Railway
Company:

On behal f of nenbers of Signal Gang 1643 for an additional payment
at the overtime rate account required to suspend sighal Wwork for seven (7)
days in September 1972 (21, 22, 25, 26, 27, 28 and 29) to performwork of
Mai nt enance of \Way enpl oyes (cutting trees and brush on the right-of-way) in
violation of Rules 12 and 62 and the Scope Rule of the Signal men's Agreement
ad our understanding with M. Wlson = his letter of-Decenber 22, 1969.
[General Chairnman File 141; Carrier File: G315-65/

OPI NION OF BQOARD: Signal Gang 1643 transferred communications|ines from

a commmnications pole line to a signal pole line. On
occasions, the enployes were required to cut trees and brush on the right=
of -way. The enpl oyes contend that the work in question is work to be per-
formed by Mintenance-of-Way Enployes, and utilization of Signal Forces con-
stituted a violation of its Scope Rule, as well as Rule 12:

"Rule 12.

Enpl oyes wi || hot be required to suspend work during
regul ar working hours to absorb overtine."

Rule 62:

"Rul e 62
(Revised effective Septenber 1, 1968)

Except in extrene energencies, enployes covered by this
agreement will not be required to perform work of any
other craft nor will enployes of any other craft be re-
quired to performwork comng within the scope of this
agreenment. "

and a Decenber, 1969 Letter of Understanding which reads, in part:
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"Also, this is to informyou that signal maintainers
will not be required to cut brush except in energencies,
and when this is done, time and one-half wll be paid.

Al'so, signal gangs will not be used to cut brush on
the right-of-way except as necessary to change poles."”

Carrier states that a signal gang, involved in the transfer of a
communication |ine, is expected to performany and all work required to
acconplish the task = including the clearing away of any brush which inter-
feres with their work

Carrier concedes that, fromtine totime, it uses Maintenance=of=
Wy Employes Or contractors to clear brush fromthe right-of-way, but it
denies that said work is the exclusive domain of the Mintenance-of - \\y

Employes,

Carrier has cited Award 17508, which considered a dispute between
these same parties, but was concerned with Signal Mintainers performng work
of clearing trees and brush, outside of regular hours. The Award held

"Under the circunstances involved we agree with the
contention of the Carrier that the work of removing trees
and brush fromthe signal wires in order to correct the signa
failure was incidental to the clearing of signal trouble and
coul d properly be required of the maintainers. The claim will
be denied."”

The Brotherhood of Mintenance-of -\y Employes participated in this
dispute as a Third Party, and endorsed the position of the Organization

For purposes of this dispute, we will presunme = without deciding =
that the Carrier is correct inits position that the work in question is not
excl usivel y reserved t0 another classification of employes; that there was not
a suspension of work during regular working hours to absorb overtine = as con-
tenpl ated by Rule 12; and that Rsle 62 was not viol ated.

But, the Board is still confronted with the Decenmber 22, 1969 |etter
fromthe Superintendent, Signals and Communication, to the General Chairman.
The letter, on its face, appears to be a resolution of a protest, and states
specifically that signal gangs will not be used to cut brush on the right-of-
way except as necessary to change poles. \Wile there is dispute as to the
specific reason which pronpted the assignnent in question, we are unable to
finﬁ tﬁ?t Carrier asserted « on the property = that a change in poles was
i nvol ve

V¥ also note, at this point, that the Awards between these parties,
cited by Carrier, predate the Letter in question
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For good and sufficient reason, this Board has consistently
held that factual matters nust be raised and considered while the dispute
i's under consideration by the parties on the property. Wile, at first
bl ush, this rule may be considered unduly restrictive in given cases;
nonet hel ess, it has a statutory basi s and serves a valid purpose of framng
issues f or subm ssion to this Board.

Wth this rule in mnd, we have noted the Carrier’s rather perfunce
tory treatnent afforded the letter while the claimwas being processed on the

property.

In the initial claim subnitted on Novenber 11, 1972, the Qrganiza=
tion recounted certain factual assertions, and asserted that there was a vio-
lation of, among others rules,

". ,.ourunderstanding on the subject, your |letter, of
December 22, 1969.” (underscoring supplied)

The Decenmber 18, 1972 denial, executed by the same Superintendent
who authored the Decenber 22, 1969 letter, ignored the reference to that
docunent .

Al subsequent appeals on the property made specific reference to
the Decenber 22, 1969 docunent, yet, in denial correspondence dated February
8, 1973, February 28, 1973 and March 16, 1973 the nmatter was totally ignored.
Finally, on July 12, 1973, in his third (3rd) letter on the dispute, the
Director of Labor Relations stated

" ..Superintendent, Si gnal s and Conmmuni cati ons has no
authority to ghange or anend the Agreement and any attenpt
on his part to do so is not binding on the Carrier.”

To be sure, the Carrier has submtted various argunents and conten-
tions, to this Board, concerning the Legal inport to be attached to the docu-
nment; as have the employes. But, the only rererence made by Carrier, on the
property, IS the one cited above - subnitted some eight (8) nonths after the
allegation of a violation of a specific agreenent was made = which allegation
had been consistently repeated.

W feel that if Carrier desired to attack the authority of a Car-
rier representative to enter into a binding docunent; the contents of which

spoke directly to the dispute at hand, i.e., "...signal gangs will not be
used to cut brush...“, it should have done so in a tinmely manner and set forth
a nmuch nore detailed factual recitation as a basis for its conclusion.
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The Board suffers a simlar disability concerning the question of
damages for the asserted breach. A though Carrier did assert, on the property
that the enpl oyes were conpensated in accordance with the provisions of the
appl i cabl e Agreenent, and that the gang was fully enployed during the claim
period, it did not do so with reference to the asserted violation of the Letter
of Understandi ng.

Again, Carrier has raised certain contentions to us which suggest
that no additional conpensation is properly payable in this case. As stated
above, those contentions should properly have been advanced to the enpl oyes
while the dispute was under consideration on the property.

Al'though we sustain this claimin part, we nake it abundantly clear
that in doing so, we do not overturn the authority of Awards which have dealt
with the ability of individuals ~ in subordinate capacities = to conprom se
positions or establish binding rules. Bather, we find that said contention
s sinply not before us for reviewin this case

Moreover, we stress the same basic concept concerning the damage
question. W are aware that this dispute deals with a situation which is
reversed from the normal type presented to us. W are not here concerned
with a failure to assign bargaining unit work = but rather, an addition of
work.  Thus, the concept of "loss of job opportunity” which is frequently
a basis for a damage award in a "full enploynent" situation, may not be a

proper consideration here. But, those concepts should have been raised be-
fore the matter was submtted to this Board.

However, the record is clear that the work involved was all performed
by the enpl oyes during normal working hours (and that was raised on the prop-
erty). The record is equally clear that the Agreement relied upon does nake
reference to overtinme conpensation when signal nmaintainers performcertain work,
but no such prwision is included for simlar work performed by signal gangs.
Thus, the enpl oyes have not submtted any basis for an additional paynment at

the overtime rate. Accordingly, we will sustain the claimfor additional pay-
nment at the pro-rata rate.

FINDINGS: The Third Division of the Adjustnent Board, upon the whole record
and all the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are

respectively Carrier and Employes Within the meaning of the Railway Labor Act,
as approved June 21, 1934;
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That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and

That the Agreement was viol ated.

A WA RD

Caimsustained to the extent stated in the Opinion of Board
above.

NATIONAL RAl LROAD ADJUSTMENT BOARD
By Order of Third Division

mEsrz_M_&(&ée_/
ecutrve osecretary

Dated at Chicago, Illinois, this 27th day of February 1976.



