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Joseph A. Sickles, Referee

ylasrican Train mspatchers Association

(Fort Worth and Dcnrer Railway  Cclnpany

(a) Toe Fort Worth and Denver Railway Compe~;y,  hers- "the
Carrier”, violated the AgrpeePrent  in effect between the parties, Rule 28 (a)
s& (b) thereof In particular,  by its action in assessing discipline la the
rm 0r firteen (15) dsys’  sqen6im against respecti-  cat m ma-
patchers If. W. Whitehouse  and K. C. Vsndaveer,  effective August13,  1973
fdlwing forawlhearingheld Julylg, 1973. The record of saidfwhaar-
in& faFlsto support Carrier's c-&es of rules violations,  cmtalns evldaace
of prejudmt,  iallure  to cmply with time linits prescribed and failure to

prc&de  material witnesses, thus wositlon of discipline uas capricious, ar-
bitrary, unwarranted and indicativa of complete disregard for Cl.amgs
rights in the procedures raquired  in industrial due process.

(b) Carrier  shall now be required to rescind the dfsclpline
assessed the respective ClaiImuts,  clear their employmsnt  records of the
charges which provided the b-18 for said actim,  and to ccu~~~sate  them for
wsge. loss sustained duetoCarrier's  action.

OPIJUQCIFBWRD: Claimmts  vex-e n o t i f i e d  to appear for invastigatim
concerning EAra 6502 being cleand  without EU or th6

orders addressed to that trsin. S u b s e q u e n t  t o  investlgatims,  b o t h  Sin-
ants vare suspended frcan service for apariod  of fWte!rn  (15)days.

'Ihe employes  cmtendthatthe ~datorytimelimits  for holding
an Investigation vere  disregarded by Carrier. We note that Claim&s raised
this aatter  at the imwtigatim. We also note that a basis for the post-
pm- of the hear-, beymd  the originally establlshad  data, was tha
unaraFlsbility  of me of the Claidmnts due to a scheduled vacatlm. while
this Bosrd has upheld the rigid applicatim of tW limit rules; at the aaaz
time, we have recognized that employss  may nut defeat the orderly admlnistra-
tim of the Agreemnt by their own absences. Under this record, wa cmclude
that Carrier's actions, concerning the scheduling of the haaring,  do not
require a dismissal of the charges.

It is cluvthatthetraia  in questionwas  clearsdwit.hUtrain
orders. The crew heard a conversation on the radio which appsared  to come
fromaaothertrain. They  established radio cmtact and discovered that there
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vas an opposing train about five (5) miles distant. When the crew con-
tacted the Claimants (on-duty dispatchers) they vere  informed that Train
Order 54 was in effect - cancerningthe  opposing train. The twelfth (12th)
train order (#54)had not beenprevlously delivered.

Our review  of the trauscript of the investigation has indicated
to us that Carrier produced substantive evidence  to establish that Claimant
Whitehouse deviated fmnappropriate  procedures Concerning the handling of
Order 54. lhe employes  have ccntendedthattheproceduresthemselves  can
lead to the results dex&mstrated  here. Dut, Clalrant Whitehouse was an
employe with considerable experience, and we feelthathe  could have corn-
plied with instructims,  but did not.

Claimant  Vaadaveer  was disciplined for his failure to report the
violation. He attempted to show  that he nade appropriate notification; but
we feelthatthe  recordistothe  caatrexy. Ue cannot condone his "over-
sight” of taking a copy of the Conductor’s message haae tith him when he went
off duty. His plea that there is no “time limit” for rendering a report is

mt persuasive.

Finslly, we ccns%der  the employes’  contention that the Carrier
erred by not ca.Udng  certain witnesses - which desumstrated  a prejudwnt of

the issues. We donot agree. The evidence of record supports the findings  of
guUt. To suataln  the emphyes’  cmtention here would require us to engage in
certain speculations of potential testtiny  when the record falls to present
any reasaxxble  basis for said speculation.

We wU.l deny the claim.

FINDINGY: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and holds:

‘hat the perties vaived oralhearing;

That the Carrier snd the Employes involved in this dispute are
respectively Carrier and Bnployes within the meaning of the Railway Lsbor
Act, as approved June 21,193k;

That this Division of the Adjustment Doard has jurisdicticm
over the dispute involvedherein;  and

That the Agreement  was not violated.
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Claim denied.

NA!l'IONALRAILRWlADJUSTBNTBOARD
By Order of Third Ditisiar

AT'lBST:
Executive Secretary

Dated at Chicago, IUinois, this 27th day of February 1976.


