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Dana E. Eischen, Referee

(~thetboodOfR8ilrolldSignslmen
PARTl2!STODXSPVl'E:(

(Robert W. Blanchette, Richard C. Bond and
( John H. KcArthor, ?rustees of the mperty
( 0fPennCentra.l  Transport8tionCanpany,
( Debtor

STATRQIW OF CLAIM: On behalf of, Signal For- R. J. Tarte, who Y(LII
suspended from service October 8,lm pending

hearing and mxbsequently dismiesed from service effective November 2g,
1973, for restoration to eervice with pqyment for 8ll time locrt including
any overtime employes in his gang junior to him received durlq his
mEp8nsion.

ODOR OF BQARD: Cl8imaot R.J. Tartewss takenoutof serviceby
the Supervisor, ChImUIliC8tiOlur and Sigoals, on

October 8, 197'3. By lettar dated October 9, 1973 Claim& ma served
with a Notice of HecuinS re8dingss follows:

"1. Iunubordlnatlon for your failure to follow direct
orders from Asst. Supv. C?& given to you on
October 1, 1973 when you failed to properly place
Cable 8s directed at HP 47.8, JemesviUe, 24~8.

2. InsubordkLatlon when you reiksed 8 direct order
from the Supv. c(bs at approximately IL15 a.m. 011
October 8, 19'73, at JamesviUe, Mass. MP 47.8 to
return to him 8nddiscum the improperpl8cement
Of Cable.

3. Being disrespectful and use of obscene langusge to
Supv. C&S at approximately IA:15 a.m. on Oct. 8,
19'73, at JmelrvFUe, Mesa., MP 47.8.”

Following three postponements, two at the behest of ClSiIMrIt  end one upon
the request of the General Chairmen, the hearing me held on Novmber 16,
1973. Thereafter, by letter dated November 29, 1973, Claimant ~a* in-
formed as follows:
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"PR?Ui CEITIRAL TRABPORTATIOR CCMPANY

REomrERm RFmmi
RRCEIPl'RBXlESTED

Boston Massachusetts
tkvmnber 29, 1973

Wr.RobertJ.Tarte
126 Concord Street
Ashland
Wassachusetts

Dear Sir:

This is to advise you that 8s 8 result of a Hearlog
vhich vas concluded on Friday, Roveuber 23, 1973 in coonec-
tion with charges levied against you 8s outlined in letter
of notification dated October 9, 19'73, aud based on the
facts established at the Hearing, you have been found guilty
of the charges levied against you.

Accordingly, you will be dismissed from the service
of this Company effective November 29, 1973.

~lndl.y acknowledge receipt of this letter on copy
attached sod return to this office.

E. c. cRcss /s/
Division Superintendent"

Cl8isIaIlt appealed this decision to Carrier's Chief Sign8l Rigineer and,
folloviug an appeals hearing, that official denied the appeal but over-
ruled the initial hearing decision in part 8s follows:

'Regarding  the appeal. hearing which began in Worcester,
Mass. on December 12, 1973, and at your request, was post-
poned until December 14, 1973. Reference to the hearing held
in Boston charging you with: (1) insubordination on Oct. 1,
1973 (2) Insubordination ou Oct. 8, 1973 aud (3) beiug dis-
respectful and use of obscene language on Oct. 8, 1973 at
JauesvFUe, Mass.

I have reviewed the transcript of the referred to
heariug as well as the facts brought forth in the appeal
hearing and I could find 110 violation of Rule 36 wherein
JTaUWere  ZlOtgiEll8 fair 8Xld imps&,ialhe8ring.
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Yhe charge of insuborddination  on Oct. 1, 1973 Is not
substantiated in the hearing and is thereby overruled.

The charge of being disrespectful and using obscene
language IS not subStanti8ted and IS 8ls0 overruled.

The charge of insubordination on Oct. 8, 1973 1s sub-
stantiated and rmt refuted and is thereby upheld.

Sn view of your p8at record which reads as follous
and is taken into consideratkm at this time, and the
seriousnes8  of the charge substantiated, I find the discipline
of dlsmlssal was warranted:

1. Oct. 25, 1943 Violation: Rule 725 Discipline:
Dimslssed from service: Re-employed
Feb. ll, 19k

2. Dec. 1, 1945 Violation: Off duty without permission.
Discipline: !Cuo days record suspsnsion.

3. Jan. 28,~~;~ionZ SWitCh RIxl-thTough 8t
: Dticlpline:  Six dqs record

suspension. Servedtvo dqys from item2.
4. ROV. 28, 1g46 violation: ~borditmtion

Disclpline:Verb8lreprlmand.
5. April $0, 1947 Violation: Insubordination

Discipline: Three days actual suspemion.
6. Feb. 16, 1951 violation: Rot properly taking care

of work on section 3 and interlocking 23
onJan. 29, 1951.
Discipljne: Five days record suspension.

7. June ll, 1969 Viol8tion: Viol8tiOn of Rule 300 and
me B and T of the Rules for Con&et*
Tmnsportation.
Discipline: 30 d8ys actual suspension.

8. alar. 17, 1% Vlolatlon: Viol&ion of Rule 3024
Discipline: Five dw record suspension.

g. Oct. 9, 1972 violation: InsubordWMon
Dlscipllne: 10 dsys actual suspension.

Your appeal is therefore denied."

Claimaut8ppealedthis declsionto Carrier16 Dire&or48borRelationswho,
fc+oving an appeal hearing on J8m8ry 14, 1974 notified Claimant as follows:
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"PKRW CERPFIAL TRAR5PQRTATION CCHFAliY

I&. Robert J. Tarte
226 Concord Street
Ashland,Mass.o1?2l

Deer Sir:

Please refer to your 1etterofDecember 20,197?,
concerning your appeal of discipline of dismissal assessed
youonNovember  29,lm.

In accordance with your request, en appeal hearing
VM held in this office on Jsnuery 14, 1974.

We h8Ve carefully reviewed the records in this c8s.s
8s Wen 88 your St8teISentS 8t the appeal hearing. However,
ve find no basis in fact or In the record for chenga the
dfscipllne jnvo1ve-d in the case. Accordingly,  your appeal
for restoration to service end peynrent for time lost is
denied in its entirety.

very truly Y-s,

1. P. PATTERSON /a/

N. P. Patterson
Director-Labor Relations

cc: R. J. Moran, General Chairman, RRS"

Thereafkr, petitioner, on behalf of Clalmnt, processed the claim to our
Rxrdforrevlev and detemlmtion.

Claim8IItR.J. Tartewas at the time the instant claim arose 8
Signal Foremen aployed by Cartier on the former Boston and'A.lbasy Railroad.
Before and 8fter the incident of October 8, 19n Claimant has served as a
General Chairman of the Petitioner Org8ulzation tut "8s out of office on
that date. The record developed at the initial hearing sets forth the
Incident out of which the dismissal -se and rather than paraphrase ve
shall set forth the testiroq of the direct participants therein. It is
noted that the sole remaining charge against Claimant is insubordination
for refusing a direct order from the Supervisor CM on October 8, 1973, and,
8Ccordingly, our review of the transcript will be limited to that line of
b&T. The Supervisor C&S m8de 8 statement relative to the incident of
October 8, 1973 as foU0w.s:
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nOnOc~ber8,1973,Mr.  LombardiandlqyselfwenttoJames-
rUle,to look over the progress at the location. I noted
the si@ml cable, the new slgml cable, hanging low to the
ground, inatalledlovto the grouud. I questlonedMr.
Lombardi W~Q-  the Cable vas inst8Ued so. He Stated that
he had lustructed  Mr. Tarte to InstaIl Said cable under the
second am lulieuofthebottom  arm. AtthattimeMr.Tavte
8gPm8CbdU6. I greeted Mr. T&e with "lieu0 gob." HIS
first 6t8tement to me or to us, excuse me, Mr. Lcmbardi and
myself, was what We you critislng nov. At that time I
86k6d  Mr. Tarte why he had installed the cable under the
bottca armwhenhev8.6 instructedby!&. Imbardito lust&l
the Cable under the secoud am. At that time Mr. Tarte ex-
plained that this i6 the way that they install Cable on this
railroad and he could show me mmerous occa6ions where its
in6t8lled Mkevlse. I explainedtoM?. Tartethat It was
irrelevant, that he was instructed to place the Cable as
dlrectedbyMr.Lombardi. He then went on and stated that
heknewuore about sigss3llngthenhi61,hi61referrlog  to
Kr. Lombardi, and he had so w year6 on the railroad. &
Usattime Iucplainedto~.Tartet~twhatwartranspir~
~86 con6tructive crltlcism. At that the Mr. Tarte stated
3~ me If all I could do is come 6.rouud here and critise this
on, then don't wmte anmod here with this god da6m shit.
fieturned fromme aud startedtow8lk avay, Ashewalked
6618~1 caUedforMr.T& to returntome. I call6d for
m to return three thes.e On the third time he turned and

k03.d me I Could go back to phflsdclphf8  with the rest of those
am nut6  and contirmed to walk 8vay fro61 me. At that time I
askedMr Imb8rdi. who in the gang that he wanted to take Mr.
Tarte's respossibllities  a6 I was takiog Mr. Tsrte out of
sertice. Iwent downtothe locationwhere Mr. Tartewss
w-with the gaag, told Mr. T&e to ccnne with me and
make arrangements to get him back to his autosobile, I wa6
tahinghlmoutof service. At the location of his vehicle
ju6t before departing, he made 6 statement that I could whistle
wheu I wanted him back sod that concluded the transaction be-
tveen I&. Tarte and myself on October 8 at JsmesviUe."(E~pkasfs  added.)

Claimsnt declined to sake a statement at the hearing but, under cross-
exmination,  he testified as follows:

"Q. Mr. T&e, you were the Signal For- on duty at Jsmes-
ville on October 8, 19731

A. Yes.



A"& Wumber 20993
Docket Wumber SC-20822

Page 6

“Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.
A.

Q.

A.

0.

A.

Q.

A.

On the rmrning of October 8, 1973, did Mr. Bryce appear
on the site at JS6LeEvlllel
With Wr. Iombtii, yes.

And did Mr. Dryce h8ve 8 conversation with you relative
to the work which had been performed?
Not 8t the moment no. He 8nd Mr. Lombardi spent con-
siderable time pointing and gesturing 8t the Cable that
Ih8dprevlouslyinst6illed.

Did Mr. Byte hare a conversation with you while he was
on the Site at JSmeE~e?
gubsequently later, yes.

Durw the course of this conversation did you walk away
fro61 Mr. Eryce?
I most Cert8in3.V did,

DidyouhearMr.BNce c8ll to you to return to w
Notinthesense~onewouldnona8llyc8ll,no.  In8
verydemeaning  8nddarogatorymanner  8s onewould call
adogtoheelto hism6&.erm
Eubjectmy6clfto furtherharaswentbyMr.Drvc~.

After havina been c8lledthreetimes didyouturn  and
make cozs6enttoMr.B7vce?
I made Cd t0 !&. &FZe on 8 number Of time6 in that
particular time Period.

On the occadon of his third call to you it has been
testified that you turned to him and made remarks such
86 why don't you go back to Philadelphi8 with the rest
of the nuts.
To the best of my recollection that is not correct. w
reference v86 that because of his attitude and actions
thathew8smerelytryingtopro~keme  and I suggested
m6Tely to return to Philadelphia where they are expertise
in this Elarmer.

YouheardMr.Bmcec8llrouon~to~~
to him. Is this correct?
I believe it was more than three t&~og, Dut you see at
the moment I wa6 not awwe that I was beins set un for a
fall and I could be exact 8s to the number-of instance6
that I was called or asked questions. I had no prior
knowledgethatthis sort of thing"86 goingtotakeplace
88 Kr.Bryce and!&. Lcmbardihadpatchedthis  over ahead
oftime.
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"Q. Did you return to Mr. Bryce when he called you Mr. Tarte?
A. ti I did IX-t. I felt and came to the conclusion at this

hddent that Iwasbeingsetupfor  8 fallthatva6
dsliber8t~be~prOjeCtcd6+ndthat  Ibettah8~ some-
0M Who could WitneSS  there dastardly activitieli by these
t~op6r~on8ges8udIlaov6d8  dztst8ace8vayfmmthemso
I couldbeclosetomygangwhowasworkingthere  so that
iftheycontim6donwiththeh6m8sssmt Itoowouldhave
8 WitIbSSS to the ~~tioll6 and Et8te6ElltS.

Q. Do mu recognize Kr. Byce M an officer of this ccmpa@
A. I believe he is.

Q. And 8s such do you recognize him 88 h8vlng authority and
jurisdiction over you2

A. I believe he does.

Q. In vlev of the fact that you failed to comply with ur.
Bryce's calls for you to return to himon Octobsr 8d0
yuufeelth8tyouwers  dIsregardinghi  in6tnxtionsT

A. Under the circumst.asceaofthe  cdl I do not. The fact
that one is 8 pQ600'6 -8te aUpel'-&or doe6 nOt give
that supervisor the right to demesn, harsss 8ndmake
suggestive attitudes th8t vould be demeaning to the
asployee for the sole purpose of harassment and I don't
be.LlevethatIhavetoberesponslbleto  any carrier
OffiCid that i6 8 6  8tNlSiV6  aad Corrupt M thMe two
indltiduals  were at thl6 the, and the carrier's con-
currence with their attitudes is evidmt in the fact that
Ihave fi&daComplaint 6+gain6ttheEe ITWY indi~Ldual6
andthe carrier has lrot evenhadthe decencyto sclmar-
lsdgethecomplalntMyet.

* * l * + * * l

Q. wit you do sgree that you did fail to comply with the
0rdcr6  of Mr. Boyce by return t0 him. IS this correct?

A. In the manner that I felt that I would not have to respond
to such a c8ll that I w86 not 8 puppy dog to be heeled by
his maater. AS 8 matter Of f8Ct 1 W8S so Shocked by the
ezqerience  8nd realized that I was being belittled and
deme6ned that when I was leaviog I said to Mr. Bryce
9on1t forget to whistle when you want me back’ in keeping
with the tenor of the conversation, that he was calling me
86 one would caU 8 dog."
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The jvi6diCtiOn of this Ro8rd in discipline cases 16 well
understood to be 8 threefold inquiry 86 to 1) Whether Claimant was
afiorded 8 f8Lr and impartial investigation 2) whether substautiel  record
evidence supports the charge and 3) whether the discipline imposed is,
in all of the fact6 8nd circumstcmce6  of the case, 60 disproportionate to
the offense 8s to be arbitrary, Ume8SOn8ble  or c8pricious.  We have care-
fblly revleved the instant record in light of these standards.

Petitioner contends at the outrret that Claimant should be rc
instated with full CUSpemS8tiOn bSC8IlSe Of maUeged tiO18tiOnS
of Rule 36 relative t0 8 fair and imp6Ztitihe8riag  andhaDdlingof  the
Claim. In this connection the 8llegatlons  include improper notice,
fallureto @ant prompt hearing,prejudg6ent, hqroperofficialmaking
decision, f&hare to provide transcript6 of hearings, harassment of
Clalmaut, sod his wife and an overall allegation that the entire disciplin-
ary pmceedhgs were 8 'Ttang8mo Court”. We have reviewd the evidence
on eaoh of the6e charges and are satisfied that they ate not supported by
the record. The notice WM sufficiently precise and tfmely, postponements
were all at the request of Claimant or his represent8tive6, thee is no
requirement that 8 specific official render the disciplinary decision,
there is no prob8tive evidence that Cl8im8ntwas deprivedof 8 transcript,
and the recurring allegations of hara&smsnt, intimidation and coercion
of Claimant by Carries officials at 83.l level6 h8s absolutely no founda-
tion in the evidence before us.

It is also asserted that the suspendon of Claimant from Ccto-
ber 8, 1973 until hi6 dim6is6a.l  folloving lnve6tigation,  effective
November -19'73,was vlol8tlve of his Agreement rights. Roth Petitioner
and Carrier have cited substantial authority for their counterv8iling
positions on this issue, 8.U of which we have reviewed. The eapress
lauguage of Rule 36 provides for 6UEpeMion "in 8 proper C8Se". Each Of
the awards relied upon by Petit.loner  dealt with misconduct of a relatively
minor nature. Here we have a charge of gross insubordination and in aU
of the circrnnatances suspension clearly was not 8 violation of Rule 36
and con6i6tent with 8 long line of Cnrsrds interpretingidentic6lnrleE
on v8riou6 properties.

There 16 absolutely no doubtthet the chargeof insubordination
16 supported by the record, including C18i6@&'6 Version Of tb6 incident
of October 8, lgn. Rare3yhavewe encountered so clew and flagrant 8
ca6e of outright refusalto obey are8son8bl.e order of 8 Superior. Nor
do we find circumstances to justify or mitigate the impact of this re-
fusal. Cla?mant's extravagant  claims of aplotby "abusive andcorrupt"
supervisors to "demean, harass 8nd belittle" him 8nd otherwise engage in
"d8stardly activities" in order to "provoke" him are without 8ny support
whatever in the record before us.

In the face of the proven insubordination discipline is no doubt
warranted. The question remains as to the quantum of discipline imposed.



Award Rmber 20993
Docket Number SO-20822

Page 9

Petitioner urge6 that in a.Ll of the circumst8sce6  dismissal is so shock-
ingly Eevere a6 to wemn't reversal. We cammt 8gree. Considering the
nature of the offense, aud Claimant's ovemll discipliuary record, in-
cludlug several prev%us citation6 for Insubordination, we camot conclude
that di66IiSS~ 1.6 arbitrary, UIre86oMble or capricious. !l%e claim ImASt
be and is denied.

FIRDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, find6  audbolds:

That the parties waived oral hearing;

That the Crier sod the Employes involved in this di6plt.e are
respectively Carrier and Employes vithin the ue8niog of the Railway Labor
Act, 66 8pp1~3d June 22, 19%;

That this DiViEiou of the AdjuEtiWnt Board ha6 jurisdiction over
the dispute involved herein; and

That the AgreeEEIIt was mt ViOl8ted.

A W A R D

Claim denied.

RATIORALRAILRoADADJE3T!4PJlTROARD
By Order of ThirdDIvision

AlTEsT:
Executive Secretary

Dated at Chicago, Ulinoie, this 12th dag of March 1976.


