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(Brotherhood of Maiatenance of Way Ehxployea
PARTIES TODISRJTE: (

(St. LouIs Southwestern RaUw8y Comp8ny

STATwEnT  OF cL4I.M: Claim of the System Comlttee of the Brotherhood that:

(1) The Carrier violated the Agreement when it dismissed Track
Lsborer Clearance Bonds, Jr. on July 17, 1974 (System File S-74-95/PR-88077).

(2) b. Clearance Bonds, Jr. be allowed pey for e.U time lost,
lncludlng vacstion ptv, fYom July 17, 1974 to date of reinstatement Vlth
seniority 8nd 8ll other right8 unimpaired.

0PmIm OF BOARD: Claimsnt ~8s dismissed for allegedly being 8bsent from
duty on July 16 and 17, 1974, without proper authority.

Clsimcmt asserts that he ~8s ill on the 16th, as a result of work-
ing in extreme heat on the preceding d8y. Forther he testified that on
July 16 he requested track laborer, Frazier - 8a employe with vti he cus-
tom8rSly rode to work - to advise the foremen 88 to the re88on for the absence,
and he called in at lo:00 A.M. end requested that a message (to the same effect)
be left for the foremm. He asserted that he did not have the For-‘s
telephone number. Claimant insists that he ~88 present for duty on July 17,
but was not dlowed to work.

Carrier state8 that Claimsnt had been previously w8med of the
consequences of continued unauthorized absenteeism. Regardless of that, he
wa8 absent the entire dray of July 16 8nd reported 30 minutes late on the 17th. ,
The Foremtur Insists that Clalmnt did not contact him concerning the 16th or
the 17th; nor did he explain his absence and tardiness on the 17th.

Cla3mant testified that the Foreman never read Rule8 M 810 and
M 8ll to the gang, but the for- stated that they h8d been read and dls-
oussed several times:

"M&O. mloyes must report for duty at the prescribed time
and place, remain at their post of duty and dewte themselves
exclusively to their duties during their tour of duty and
reside wherever required. They must not absent themselves
from their employment without proper authority. They must
not engsge in other bu8iness without permission of the proper
officer.



Award Number 21004
Docket lbmber ML?ll51

page2

"5ployes must not sleep vhlle on duty. IJrlng dovn
or 8SSuudBg 8 reclining position, with eyes closed, or
eyes covered or concealed, will be considered sleeping.

"l&l. Employes must not absent themselves from their
places, substitute others, or exchsnge duties without
proper authority."

Claimant states that the re8son he offered no explanation, on the
17th, for hia prior absence vas because the forewan "....didn't give me time.
I v8a handed w dl8missal slip and he walked avw~y." He insist6 however th8t
he and Frazier met the crew truck at the depot at shift start* time.

Claimant did not call Frazier 8s a witness at the August 1, 1974
hearing, nor did he present evidence fmm 8 D.D. at that time, although he
submitted 8 September 30, 1974 Ststernent  from D.D. to C.SITier in Jarmary
of 197.5; which purported to confFrm his testimony that he c8lled the depot
- for some reason - on July 16.

It haa long been held th8t this Board is not constituted to weigh
questions of credibility snd to substitute Its ovn judgment, unless, of
course, there la no basis for such 8 finding. Here, there is 8~ 8dequat.e
b8si6 for uphold- the credibility determin8tion. Without coument.~ upon
the so called "sole witness" concept, we do not find that ssid m8tter is
properly before us. Even were we to credit fully Claimant's testimony, we
feel it Is quite damaging. When 811 employe,vho has pretiouslybeenvamed
about absenteeism, trusts his responsibility of notification to a fellow
employe, 8nd then fails to c8Ll in until &hours after shift stwting time,
he clearly act.8 at his ovn peril.

There is substantive  evidence of record, including Claimant's ovn
testimony, to support Csrrler's find* of guilt.

In 8ny event, the Fmployes argue that the discipline of dismissal
v8s exceedingly harsh under the prevailing circumstances. Each such aaaer-
tion must be viewed within the context of the record under review. This
Employe demonstrated, in our viev, 8 r8thU calloused disregard for his em-
ployment st8tU3. when we add to that the fact that there had been prior
discussions concerning absenteeism - and 8 vrltten warning that further
violation of Rules M 810 and M 8~ would result in dismissal - ve are In-
clined to feel that the termination v8a not inapproprlste in this case.

The Cl8im seeks compensation for vacation pay due. Article Iv,
Section 2 of the August 19, l$D National Agreement supports that request.
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Carrier  states that payment for 1974 vacation h8s been fonmrded 8nd received.
Moreover, C8rrier concedes that Clajmant is entitled to ten (10) d8ya of
vacation for 1975, but the record does not shov th8t said 8mount tma been paid.
We will SMt8f.B only that portion of the claim which demands peymente for
vacation pay. The remainder of the claim ia denied.

FWIR3S:  The Third D~VISIOB of the Adjuetment Board, upon the whole record
8nd all the evidence, flnda and holds:

That the parties v8ivd oral hearing;

Th8t the Carrier 8nd the IBployes invalved in this dispute are
respectively Carrier and Fmployee within the meaning of the Rai.lv8y L&or
Act, (LB 8pproVe.d &Be 22, 1934;

Test this Division of the Adjustment Board has jUriSdiction over
the dispute lnm~lvedherein; end

That the Agreementwar, violated.

A W A R D

only so much Of the Claim that deals with Mc8tioB p4y iS SUStained,
8s noted ip the Opiaion of the Romd.

IVATIO~ULRAILROADIWDS~T~ERTBOARD
py Order o$ Third D~VISIOB

xecutive Secretary

Dated 8t Chicsg~, IlliDols, this 12th d8y of March 1976.


