NAT|I ONALRAILROAD ADJUSTMENT BOARD
Award Nunmber 21010
TH RD DIVISTON Docket Number MJ 20826

WIlliamM Edgett, Referee
(Brot herhood of Maintenance of Wy Employes

PARTI ES TO DI SPUTE: (
(Duluth, Wnnipeg and Pacific Railway Conpany

STATEMENT OP CLAIM: Cl ai mof the SystemCommittee of the Brotherhood that:

(1) The Carrier violated and continues to violate t ha Agreenent
when it failed and refuses to allow travel tinme compensation t0o Speed Swi ng
Qperator E, G Nyman and to other operators and welders for the first hour
of traveling (or 30 mles) fromtheir respective designated headquarters
points to their respective work sites and also for the first hour of travel-
Ing (or 30 mles) in returning fromtheir-respective work sites to their re-
spective designat ed headquarters points /Carriex's Fil| e R8310=28~C=2; Cener al
Chai rman's Fil e R=107(a)/.

(2) The Carrier be required to pay Speed Swing Qperator E. G Nyman
and each other operator and wel der one hour of pay at their respective straight-
time rates for each tedp (going or comng) for which they were deprived of one
war of travel tine pay.

+INION OF BOARD: The question before the Board in this cl ai m is whet her

speed swing operators and other operators and welders are
to be paid under Rule 37 or 38 in traveling to and fromtheir work sites. Rule
37 reads:

“RULE 37 = TRAVELLING OR DETAINED ON ORDERS OF RAI LWAY

37.1 Emploves when detained for conveyance and while
travelling on orders of the railway to and from
work outside of their regular sections or head=
guarters after reqular hours shall be allowed
straight time. Wen practicable to do so, board-
ing and sleeping cam shall be nmoved at other tines
than between the hours of 11 p.m and 6 a.m

37.2 Section foremen and sectionmen required to travel to
or fromwork outside of regular assigned hours for
snow, tie train, or auxiliary service in other than
passenger cam boarding cars, or auxiliary outfit,
will be allowed time and one-half for time so
occupi ed. "
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Rul e 38 reads:

"RULE 38 = REGULAR, RELIEF, EXTRA OR TEMPORARY SERVI CE
EMPLOYES - LODG NG MEAL AND TRAVEL EXPENSES

38.1 Employes (other than those referred to in Articles
24.1, 37.1 and 37.2) who are required in the course
of their empluyment to be away fromtheir headquarters
point as designated by the carrier, including employes

filling relief assignments or performing extra or tem

porary service shall be conpensated as foll ows:

D. Exceot as provided for in Articles 37, 1 and 37.2
if the time consumed in .l travel, including

waiting t°-« enroute, from 'lie headquarters point,

to the work location, together with necessary tinme
spent waiting for the employe's shift to start,
exceeds one hour, or if on completiom of his shift
necessary time spent waiting for transportation

plus the time of travel, including waiting tine en-
route, necessary to return to his headquarters point
or to the next work |ocation exceeds one hour, then
the excess over one hour in each case shall be paid
for as working tine at the straight tine rate of the
job to which travelled. Wen employes are travelling
by private autonobile tine shall be conmputed at the
rate of two nminutes per mile travelled.”

The difference in pay between Carrier's view, which is that paynment should be
made under Rule 38 and the Employe's view, which is that paynent should be made
under Rule 37, is one hour. However, Rule 38 provides for conputation of tinme
at the rate of two nminutes per mle when travel is by private autonobile and so
it is possible that in specific instances there would be no difference in the
net amount due.

Rul e 37 has been in the agreement for some tine. Rule 38 was placed
in the Agreement following the Award of Arbitration Board No. 298. The inten-
tion of the parties with respect to the paynent of travel timecould have been
expressed nore clearly. Carrier recognizes that the inclusion of the word
"Regular" in the heading of Rule 38 is critical for acceptance of its view that
Rule 38, rather than Rule 37, is to be applied. The reason that the word "Regu-
lar" is of such inportance is that interpretation No. 40 of reconvened Arbitra-
tion Board No. 298 and interpretation No. 54 of the same Board, confined "that
portion-of Sectionm |1-D providing for the one-hour lag before travel or waiting
startqiapplieéjonly to employes in relief or extra service while traveling to or
froma work location.'" Carrier believes that that interpretation is not applic-
able on this property because the parties placed the word "Regular" in the cap-
tion of Rule 38.
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Thus, the Carrier bases its view that Rule 38 rather than Rule 37
applies on the positioning of one word in the caption of Rule 38. That word,
says Carrier, not only changes the interpretation previously placed upon the
| anguage by Arbitration Board No. 298 but al so makes Rule 37 inapplicable.
Prior to the adoption of Rule 38 Caimant woul d have been paid travel ¢ime under
the provisions of mule 37. Rule 38 specifically excepts from its provisions
persons covered by Rale 37. Carrier tries to read too much into the use of
the word "Regul ar" when itbases a change in the intarpretation of |anguage
which has had a settled neaning for the parties upon the introduction of one
word in the caption of a Rule. This is not to say that the use of |anguage
in the caption is wthout meaning, all parts of the Agreenent are to be given
neaning. In reaching a decision on this claimthe Board has bal anced the pro-
visions of Rules 37 and 38, including their accepted neaning, and determ ned
that :the use of the word "Regular" in the caption of Rule 38 1sinsuffi cient
to override the accepted neaning and understanding of the |anguage enpl oyed
in the Rules

Carrier has also taken exception to that part of the Caimwhich seeks
compensation for persons other than the named O ai mant. The record shows that
the employes nmade claimfor other machine operators and wel ders during the hand-
ling on the property and that Carrier did not raise amy objection to the coverage
of the claim Therefore, it is a newissue, raised for the first tine in the Sub=
mission t0 the Board, amnd under well=settled Rul es comes too late. Carrier has
argued that the matter is jurisdictiomal and, if the persons for whomelatm i S
made were not readily ascertainable, that argunent m ght have merit. Here it
does not.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployee involved in this dispute are
respectively Carrier and Employes Within the neaning of the Railway Labor Act,
as approved June 21, 1934;

That this Division of the Adjustnment Board has jurisdiction over the
di spute invol ved herein; and

That the Agreement was viol ated.




Awar d Number 21010 Page 4
Docket Nunber Mw=20826

A WARD

d ai m sust ai ned.

NATI ONAL RATLROAD ADJUSTMENT BOARD

By Order of Third Division
ATTEST: A'M'M

Executive Secretary

Dated at Chi cago, Illinois, this 318t day of March 1976.




