NATI ONAL RAI LROAD ADJUSTMENT BOARD
Awnard Number 21017
THIRD DI VI SI ON Docket Number CL=-20885
Irwin M Lieberman, Referee
(Brotherhood of Railway, Airline and
Steanship Cerks, Freight Handlers,

Express and Station Employes
PARTIES TO DISPUTE:

and John H McArthur, Trustees of the
Property of Penn Central Transportation
( Conpany, Debtor

(
ERobert W Bl anchette, Richard C. Bond,
(

STATEMENT OF CLAAIM  Claimof the System Conmttee of the Brotherhood
(GL-7674)t hat :

(a) The Carrier violated the Rul es Agreement., effective Febr u-
ary 1, 1968, particularly Rule 6A-1,when it assessed discipline of 15
days suspension, |ater reduced to 5 days on appeal, on Claimant R W
Flight, Ticket Clerk at the Carrier's 30th Street Ticket Ofice, Philadel-
phia, Pennsylvania, Eastern Regi on, Philadel phia Commter Area.

(b) Gaimant R. W. Flight's record be cleared of the charges
brought agai nst himon My 18, 1973.

(c) Aaimant R, W, Flight be conpensated for wage |o0ss sustained
during the period out of service.

OPI NI ON OF BOARD: This is a discipline dispute in which Caimnt, a
Ticket Cerk, was given a fifteen day suspension,
| ater reduced to five days, for allegedly refusing t0 sell a commtation
ticket to a passenger and being rude to that passenger.

Petitioner's position is essentially that Carrier has not nmet its
burden of proof in this case, since it did not establish evidence of the
al l eged refusal to sell and no evidence whatever with respect to discourt-
eous treatnent. Further, Petitioner objects to the fact that the conclusion
of guilt and assessnent of penalty wasrendered by a person other than the
O ficer who conducted the hearing.

Wth respect to the procedural issue, Carrier asserts that it is
its practice to have the hearing officer's review of the facts and his
recommendation passed to another officer forconcurrence and i ssuance of
the final verdict, which took place in this dispute. It is noted that the
i ssue of the signator of the finding was not raised on the property. Addi-
tionally, there is nothing in the Agreement that prescribes who shall prefer
the charges, conduct the hearing or who nust render the decision and assess
the discipline. This Board has dealt with this issue on numerous occasions
and we do not concur in Petitioner's objection (see Awards 16347, 20828,
20602 and 18106anmong a host of others),
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Both parties agree that the crux of this dispute is the credi-
bility question. The only evidence in support of Carrier's conclusion
consisted of a conplaint statement filed with Supervisor Carpenter on the
day of the alleged incident followed by a letter fromthe passenger ad-
dressed to Carrier's Passenger Agent, A study of the transcript of the
I nvestigation reveals that there was indeed a controversy between C ai nant
and the Passenger with the difference being Caimnt's version of the un-
reasonabl eness of the passenger's ticket request. Further, it is clear
fromthe record that several of Caimnt's statements were inconsistent
and at variance with the testinony of others. For exanple, Oaimnt testi-
fied that Supervisor Traynor cane to the wi ndow and told the passenger that
the ticket in question was not sold at the winé&w, Traynor |ater testified
that he was not called to the wi ndow by either the passenger or C ai nant
and did not know of the incident until later. It is well recognized that
this Board cannot make credibility findings and nust rely on the findings
ofthe hearing officer in this respect. W do so in this case.

The question of the nature of Carrier's evidence is raised by
Petitioner. Can Carrier rely on the witten statenent of the passenger
al one? Though we feel that it is highly desirable for an accuser to be
present at an investigation and be subject to questioning by Oaimnt, we
recogni ze that it is not always possible. In this dispute, Carrier testi-
fled that the passenger was contacted and stated that he coul d not be present
at the hearing. At the hearing, Caimnt had the option of requesting a
continuance so that he could secure a deposition or other statement from
the conpl ai ni ng passenger; such option was not exercised (Award 4976).
This Board has on numerous occasi ons sanctioned the use of passenger state-
nments as evidence in disciplinary hearings. In Award 15981we said:

" . eoIm the investigation the Caimnt's representative pro-
tested because the witers of the letters of conplaint were
not present at the investigation. No rule of the Agreenent
describes the type of evidence that nay be adduced at investi-
gations, and the Board has many tinmes held that witten state-
ments are admssible in investigations without the witer
bei ng present. (Awards 14267, 12816, 11342, 21237, 10596,
among Ot hers.) There is no evidence in the investigation
that the Caimant was denied the right to present any
witnesses that he desired.”

It must alsobe noted that the Organization failed to raise the question
of the unavailability of the conplaining passenger for questioning either
at the hearing or in the further handling on the property, insofar as the
record before us discloses.

In view of the foregoing we nust conclude that there was substantia
evi dence in support of the finding of guilt; further, the modified penalty
énpgsed xas neither arbitrary nor capricious. Accordingly, the claimnust

e denie
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FINDINGS:The Third Division of the Adjustnent Board, upon the whol e
record and all the evidence, finds and nolds:
That the parties waived oralhearing;
~ That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Employes within t he meaning of the Railway Labor
Act, as approved June 21, 1934

_ That this Division of the AdjustmentBoard has jurisdiction over
t he di sput e involved herein; and

That the Agreenent was not viol ated.

AWARD

C ai m deni ed.

NATTONAL RAILROAD ADJUSTMENT BOARD

By Order of Third Division
Ams'r:_ﬂ/‘/. Md_/

Execut| ve Secretary

Dated at Chicago, Illinois, this3lst day of Mrch 1976.



