NATI ONAL RATILROAD ADJUSTMENT BOARD
Awar d Number 21020
TH RD DIVISION Docket Number CL- 20742

Louis Norris; Referee

(Brotherhood of Railway, Airline and Steanship
( derks, Freight Handl ers, Express and
( Station Employes
PARTIES TO DI SPUTE: (
(CGeorge P. Baker, Robert W Blanchette, and Richard
( C Bond, Trustees of the Property of
( Penn Central Transportation Conpany, Debtor

STATEMENT OF CLAIM: O aimof the System Committee Of the Brotherhood (GL=
7530) that:

1. Carrier violated the Agreement between the parties when it re-
moved and suspended M. R L. Smith from service for thirty days commencing
May 6, 1973, without cause.

2. Carrier shall conpensate MR L. Smth for all time lost and
expenses incurred commencing on May 6, 1973, until his return to work.

"PINLON OF BOARD: On May 6, 1973, the date of the occurrence i nvol ved in
this dispute, Caimant, with 19 years of service, was
tenporarily assigned as extra telegrapher to the 3rd Shift Block Operator
position at Gidley Tower on Carrier's Indiana Division. At approxinately
3:30 AM on said date a derailnment of two cars in a train occured at CP-
Taft caused by the train running thmugh a switch not properly |ined for its
mute. CP-Taft is an interlocking facility renotely controlled from Gidley
Tower.

As a result, Caimnt was removed from Service on the same day,
and both he and the menbers of the train crew were notified to appear at
formal Investigation on May 16, 1973. The Notice reads precisely as follows:

" . . todevelop the facts and determine your res-
ponsibility, if any, in connection with the derail-
ment of the second and third cars of Train SLD 2,

Unit 2374 plus one, at approximtely 3:30 AM, My
6, 1973 at CP-Taft, Ceveland-St. Louis Main Line."

Thereafter, the Investigation was held as scheduled. daimnt was
found guilty of responsibility in connection with the derailnment, and discip-
line of 30 days suspension was i nposed. The record indicates that the mem=
bers of the train crew were al so disciplined.

Petitioner raises two basic issues. One, that the Notice of Investi-
ation "did not apprise O ainmant of any charges" as required by Article 8, Sec=
.on 1; and Two, that Claimantwas not proven guilty of violation of any Rules

or instructions,
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On the first contention, Petitioner cites a nunber of Awards as
precedent, many of which are not germane since they relate to | anguage of
charge markedly different from that present in the case before us. These
i nclude Awards 4607, 6213, 8992, 11794, 13443, 16330, 16740, 17352, 18467,

18430, and 18620. However, the following Awardsdo relate to simlar Lan-
guage and are supportive of Petitioner's contention of "vagueness": Awards
4473, 11019, 11222, 12814, 13447, 14778, 16587, and 17151

The purpose of a Notice of Investigation, as this Board has held in
i nnunerabl e awards, is to place Caimnt on timely notice as to the specific
incident involved, the date and close approximte tine of the occurrence, and
sufficient detail so that Cainmant can properly prepare his defense. Thus
initially, is he assured of due process. Niceties of Language are not essen-
tial, nor is the purpose of the rule designed to afford technical procedural
| oophol es to avoid responsibility in a particular case.

~The overwhel ming weight of authority in this Division, in cases
dealing Wi th precisely the same language as confronts us here, has confirned

the foregoing substantive tests as to the basic contents of a Notice of
| nvestigation

See, for exanple, Awards 16637, 17163, 17525, 17761, 18037, 18606,
18903, 19746 and 20285, among many ot hers.

See, also, Awards 17998, 19396, 19411 and 20428, in sone of which
the language of the Notice is not precisely simlar, but which confirmthe
controlling principle stated above.

To hold to the contrary would inply that a series of Investigations
should be held. Initially, an all purpose inquiry to determne "what if any-
thing occurred” and which individual employes were specifically responsible.
This woul d then be foll owed by service of separate charges against each in-

di vidual and separate Investigations in each case. In substance and actuality,
this is precisely what was acconplished in the single Investigation held in
this case, and in practically all the others we have reviewed dealing with
simlar incidents.

V¥ are not persuaded, therefore, by the reasoning and concl usions
in those Awards which hold contrary to our findings here. Moreover, we woul d
indeed be rewiting the Agreenent as negotiated between the principals, for
we find no Rule requiring such prolonged and repetitive investigatory procedures.

Vi conclude, therefore, that the Notice before us fully guaranteed
Caimant his rights of due process and was im conpliance with Article 8, Sec~
tion 1, of the Agreement. In short, that the charge was sufficiently detailed
and precise to apprise Caimant of the purpose of the Investigation, adequately
enabling himto properly prepare his defense to the specific charge. Moreover
Claimant was f Ul |y €amiliar with the inci dent involved, understood the charge,
and testified fully as to all aspects thereof. Cearly, he suffered no dis-
advant age by the I|anguage of the Notice.
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Accordingly, we do not sustain Petitioner's contention on the
Latter issue

As to Claimant's responsibility for the derailment, severally or
jointly with the train crew, the testinony indicates that Train SLD-2 was
proceedi ng eastward and was stopped west of CP-Taft, two westbound trains
being due to pass. After these two trains had passed, the Engineer on SLD-2
advised Claimant that he still had a red signal. dainmant then instructed
the Engineer to proceed through the CP-Taft interlocking, as the mute was
"lined and | ocked" for this nmovenent, but "to watch the points", referring
to the crossover switch points. However, it appears chat the track was not
lined for such nmovement and O ai mant was so advised, but only after SLD=2
had run through the trailing switch. Caimnt then instructed the crew to
make a reverse nove; this caused the derailnment of two cars.

The testinmony of the Engineer and the Fireman establish that the
track was not properly lined for eastward novenent of SLD=-2, although Caim
anthad stated that it was. Caimant testified to having problems with his
switch mechanismand that he was attenpting "to align theni by various pro=
cedures, but, in fact, had not succeeded in doing so when he inforned the
Engi neer that his nute was "lined and |ocked". Additionally, Cainant failed
to informthe Engineer of the mechanical problens he was having with Taft in-
terlocking until after the derailment. It appears further, that with the in-
formation then available to Claimant, he was in a position to alert the crew
and prevent the resultant derailment, rather than sinply instructing themto
make a reverse novenent.

In short, there was sufficient evidence in the testinony to warrant
the finding by Carrier that Caimant had authorized an unsafe procedure in
violation of the pertinent Cperating Rules.

We stress the well established principle that where substantia
probative evidence is present in the record supporting the charge agai nst
Claimant, this Board wll not substitute its judgment for that of Carrier in
wei ghing the credibility of the witnesses or in evaluating the evidence.

Nor, will we disturb the action of Carrier in discipline cases where its bur-
den of proof has been sustained by convincing evidence as to the guilt of
Caimant of the offense charged and upon which his disciplinary penalty is
based

See Awards 9449, 14120, 15574, 16268, 17914, 19487, 20245, 20252
20471, 20828 and 20918, anpng nany ot hers.

Such substantial probative evidence is present in this case. Addi-
tionally, we cannot conclude that the discipline here inposed, 30 days suspen-
sion, was unreasonable, arbitrary or in violation of due process.

Accordingly, there being no basis here upon which to disturb the
action taken by Carrier, we will deny the claim
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FINDINGS: he Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;
~ That the Carrier and the Employes i nvolved in this dispute are
respectively Carrier and Employes Wi thin the meaning of the Railway Labor
Act, as approved June 21, 1934;

. That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and

That the Agreement was not viol ated.

A WA RD

d ai m deni ed.

NATIONAL RATILROAD ADJUSTMENT BCAED
By Order of Third Division

msn_W
cutive Secretary

Dated at Chicago,Illinoig, this 31st day of March 1976.




LABOR MEMBER'S DISSENT
TO
AWARD 210.20 (DOCKET CL-20742)

The Opinion is obviously based upon the Referee's failure to
compreherd t hemechani cal furctions of an interlockirg machine aswel |
as the Operating Rules applicabl e to the Claimant at the time of t he
I nci dent giving rise to this di spute.

The Qpinion seens to be based on the fact that the "track was
not properly lined for eastward nmovement of SLD-2, although Claimant
had stated that it was." Factually, the Claimant's statement was, of
necessity, based on t he coded position of t he switch as shown on the
interlocking machi ne; he was not abl e to visual |y check t he aligrment
of switches at Taft Interlocking which was five mles from his work
| ocation at Gridley Tower.

Caimant had to rely on his interlocking nachine. |f the machine
indicated that the switches were properly aligned for the route to be
traversed, Claimant could rightfully assumet hat t he switchesonthe
grourd d1d correspord t 0 t he indication shown on t he interlocking machi ne
in thetower. Caimnt testified that he coded No. 1 switch to the
reverse irdication and the No. 2 switch to the normal indication which
was the proper aligrment of the two swtches involved in the desired
route for SLD-2. Furthernore, in advising t he Engineer to "l 0ok out
for the points," the Engineer was advi sed of the possibility that the

! SW t chesmight not be properiyval i gned.

B
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| nst ead of wnsidering the factual situation at the tine of the
I nci dent, the Refereeengagesin hindsight in asserting:
"Claimant. ..was attenpting 'to al i gn them',..but, in fact,
had not succeeded in doing so when he informed the Engi-
neer that his route was 'lined and |ocked.""
Again, the fact that the position of the swtches on the grourd
di d not correspond to the indication on t he interlocking NMachine in
the tower was unknown t0 C aimant. When he tol d the Engineer the
route was "lined and | ocked" he was acting upon the only information
available to him which information did, in fact, convey the indica-
tion that the route was "lined and |ocked."
The Referee's conclusion that the "Claimant failed to informthe
Engi neer of the mechanical problems he was having with Taft interlock-
ing until after the derailnment” nust al SO be viewed as a statenent
made With the benefit of hindsight. After manipulatingthe switch
levers to get the required indication -~ this procedure was often
necessary at Taft interlocking, according to Caimant's undisputed
testimony - Claimant did get the proper indication that the swtches
were lined properly. At that time he was unabl e to get a signal indi-
cation and to his know edge this was his only remaining difficulty.
The Engi neer was aware of the signal problem; he was | ooking at a red
signal and he should have had a proceed indication. At that tine
there was no mechanical problem that t he Claimant was aware of and of

whi ch he coul d have informed the Engineer,
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Hindsight applied t o diseipline cases i S no more acceptabl e
when employedby a Referee than when engaged in by a Carrier. In treat-
ing wth a simllar case before Referee Sickles, the Third Division held

I n Awar d 20829:

"Carrier has stressed that Claimants should have t aken
"special precautions' wxer the circunstances here in
issue. In situations such as this, especially when a
tragic, fatal accident is under consideration; there
I S a very human tendency t 0 enpl oy a certain amount of
hindsight, and toengage in certain strainedspecul a-
tions as to possible steps which might have avoi ded the
incidert. Al the same time, there may be a tendency to
excuse certain oversights based upon continued utiliza-
tion of procedures which were questionable at the outset.

"I'n any event, we have searched all documents of record
concerning Carrier's contention that Claimants shoul d
have taken 'special precautions' tier the applicable
regulations. W are urmable to find, with a sufficient
degree of certainty, what Sﬁeci al Erecautions the Dis-
pat chers shoul d reasonably have taken, under all of the
cireunstances, and W thin thei r area of responsibility -
as a prospective judgment, unaided by msleading, after
the fact, speculation. W will sustain the claim."

The Referee junped to a damaging concl usi on, which obviously
i nfluenced his opinion, inallowngthe discipline to stand:

", ..It appears further, that with the information then
available to Claimant, he was in a position to alert the
crew and prevent the resultant derallnment, rather than
simply instructing themto nmake a reverse novenent."
(Underscoring added.)

That concl usi on was in conpl et e error. The recard i s cl ear that
the crew had advised the Cainant that No. 1 switch was not |ined for
t he movement of their train fromMNo. 1to No. 2track. It was in the

normal Pposition on the ground and it shoul d have been reversed. This
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was no reason for the C ai mant to concl ude that since the indication
on his interlocking machine had shown that No. 1 switch was reversed
when, in fact, it was normal on the grourd, that the No. 2 switch,
which his interlocking machine had shown was nor mal on the ground,
was in fact reversed. One fal se irdication di d not nean that his
entire plant had failed and was show ng fal seindi cati ons. There was
no way that the Claimant coul d have known when ordering SLD-2 to back
up behind the signal that t he train would deraill when making thisre-
verse novenent.

Referee Norris concl uded by stating, "Claimant had authorized
an unsafe procedure in violation of t heperti nent Operating Rules,"
The only pertinent Operating Rule involved was Rule 629, The record
establ i shes that Claimant fully conplied with that Rul e when he gave
the Engineer verbal perm ssion to pass the stop signal and cautioned
hi mto | ookout for the switeh points. That advice in ard of itself
suggested that the sw tches m ght not be mroperly aligned. |If this
procedure is unsafe then it is the Carrier's procedure which is unsafe;
the Claimant had no alternative but to fol | owt he Carrier's procedure.
If the procedure proved unsafe,fairness would have di ct at edt hat t he
Carrier changet he procedur e rather than disciplinet he employe,

The Referee's decision was pal pably in error and, therefore,

vigorous dissent is registered.

At Jp

Labor Member




CARRIER MEMBERS ' ANSVER TO LABOR MEMBER'S
DISSENT TO AWARD 21020 ( Referee Norris)

The Caimant waa found guilty of violating Carrier’s Qperat-
ing Rules and assessed 30days suspension, when he advised a crew
that the switches to be used in a cross over moverment were “lined
and | ocked” when in fact, they were neither lined nor |ocked.

The Dissentor asserts, page 2:

“Wien he [Clainmant] told the Engineer the route
was ‘lined and |ocked he was acting upon the
only information available to him which inforna-
tion did, in fact, convey the indication that the
route was ‘lined and |ocked .”

Contrast the foregoing with the Dissentor’s statenent, page &,
readi ng:

“The record establishes that Cainmant fully com

plied with that Rule when he gave the Engineer

verbal perm ssion to pass the stop signal and

cautioned himto look out for the switch points.

That advice in and ofitself suggested that the

sw tches mght not be properly aligned.”
(Enphasi s supplied)

Accepting Dissentor’s last statement as a correct portrayal
of Gaimant’s belief that there Was in fact a malfunction in the
i nterlocking equipment, the reasonabl e question then was - why
did he authorize the train to nove with the advice the swtches
were “lined and | ocked”? They either were “lined and | ocked”

or they were not.



Contrary to Dissentor's assertion that the conclusions of
the Referee were predicated on his "failure to conprehend the
mechani cal functions ofan interlocking machineaswel | as the
Operating Rules", his conclusions were founded upon suhstanti al
evidence in the transcript, which the Dissentor now concedes is
present, that Caimant gave an inproper order when he had serious
doubts regarding the efficacy of that order and the conditiors
which existed at the interlocking. The award is correct and we

concur.
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-2 - Carrier Menbers' Answer to
Labor Member's Di ssent to
Award 21020



