NATI ONAL RAILROAD ADJUSTMENT BOARD
Award Number 21022
TH RD DI VI SI ON Docket Nunber CL-20787

Loui s Nerris,Referee

(Brotherhood of Railway, Airline and Steanship
( Aerks, Freight Handl ers, Express and
( stati on Employes

PARTIES TO DISPUTE: (

(Burlington Nort hern |nc.

STATEMENT OF CLAIM Caimof the Burlington Northern System Board of
Adj ust nent (G- 7587) that:

1. Carrier is violating the terns of the current Cerks' Agree-
ment at Lewistown, Montana, Freight Warehouse, by permitting outside Truck
Drivers to handle freight from various |ocations on the freight house floor
to their motor vehicles, using the two-wheel trucks and other railroad
freight handlers equipment in the performance of such work.

2. Carrier now be required to refrain fromallow ng such outside
peopl e to performthe freight handling work here invol ved.

3. Carrier now be required to conpensate M. Edwin M VandexVen,
Jlerk«Warehouseman, Lewistown, Mbntana, at the tinme and one-half rate on the
dates and in the amount of hours as set out bel ow, and each and every day
thereafter that outsiders performthis work. Such payments in addition to
conpensation already received on those dates

Dat e Tine_C ai med Dat e Tine dained
March 16, 1973 2 hours March 19, 1973 2 hours
March 20, 1973 2 hours March 23, 1973 2 hours
March 26, 1973 2 hours March 27, 1973 2 hours
March 28, 1973 2 hours March 29, 1973 2 hours
April 26, 1973 2 hours April 27, 1.973 2 hours
Nay 1, 1973 2 hours May 2, 1973 2 hours
Nay 3, 1973 2 hours May 4, 1973 2 hours
Nay 7, 1973 2 hours Nay 8, 1973 2 hours
Nay 9, 1973 2 hours Kay 10, 1973 2 hours
May 11, 1973 2 hours May 14, 1973 2 hours
May 15, 1973 2 hours Nay 17, 1973 2 hours
Nay 18, 1973 2 hours Nay 21, 1973 1 hour
Nay 22, 1973 2 hours May 23, 1973 2 hours
Nay 24, 1973 2 hours May 25, 1973 2 hours
May 20, 1973 2 hours May 29, 1973 2 hours
Nay 31, 1973 2 hours June 5, 1973 2 hours
June 6, 1973 2 hours June 7, 1973 1 hour
Tune 8, 1973 1 hour June 12, 1973 2 hours
une 14, 1973 2 hours
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CPINION OF BoARD: The Statement of O aim adequately sets forth the

aspects in which Petitioner contends Carrier has
violated and allegedly continues to violate the controlling Agreement;
in essence, that "outsiders" are being pernitted to performwork covered
by the Clerks' Agreement. Relief is demanded as set forth in the daim
plus “compensation” to O ai mant.

The basic situation which gives rise to this dispute revolves
around the work procedures at Carrier station |ocated at Lewistown, Mon-
tana, where one of the functions is to handle i nbound and out bound Freight.
Rigs are backed to the dock and it is the duty of the O erk-Warehousenen
C aimant being one, to unload, check, sort and place the freight in assigned
| ocations on the warehouse floor. The freight is then picked up for de-
livery by private trucking conpanies. Due to clerical work |oad, d ainmant
was instructed to remain in the office, which neant that only one Oerk was
avail able to handl e the above described duties.

Thus, Petitioner asserts, outside drivers were instructed by their
superiors, in order to avoid delay, to load their own freight fromthe ware-
house = "i.e., the tail gate delivery principle would no |onger be observed".
Petitioner contends that such practice violated the Oerks' Agreenent since
the disputed work was covered thereby.

Carrier responds thatin accordance with the practice followed at
this location for at |east the past six years, and in conpliance with the
Agreenent, warehousemen Were in fact doing all the necessary checking and
sorting of freight; and that "all the drayman was doing was |oading his own
truck".

Initially, Carrier contends that the instant claim i S jurisdic-
tionally defective and shoul d be dismssed for vagueness and failure to
al l ege specifics on claimed rule violations. A though we are persuaded
that such contention has nerit on procedural grounds, we are of the opinion
that the claims as filed (overtime slips) contain sufficient detail to
apprise Carrier of the nature of the dispute. In any event, the issue hav-
ing been joined, we deemit proper to resolve this dispute on its merits.

Carrier raises the further objection that the "tail gate delivery
principle" asserted by Petitioner constitutes "new matter" not previously
raised on the property and, accordingly, not properly before the Board at
this stage of the appellate process. W concur and sustain such objection
for this Board has consistently adhered to the principle of rejecting
I ssues not raised on the property.

See Awards 19101, 20064, 20121, 20255 and 20468, among many others.
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Arguendo, assumng the "tail gate delivery principle" does
apply, the burden would still be on Petiticmer to establish probatively
that the disputed work was theirs to perform, exclusively, either under
a specific work reservationrul € or under the specific language Of the
Scope Rule of the controlling Agreenent. In neither case has Petitioner
of fered concrete facts sufficient to sustain its burden of proof. Such
"principle", therefore, is not deemed pertinent to the nerits of this
di spute

The Scope Rule here invol ved isa general rule governing hours
of service and working conditions of the enployees in specific positions
which are listed in the Agreenent. There is no |anguage in the Agreenent,
however, either under the Scope Rule or work reservation rule (of which
there is none), which exclusively reserves or assigns the disputed work to
any craft or class of enployees covered by the Agreement.

In simlar circunstances, we have hel d i n innumerable pri or
Awar ds that where the Scope Rsle is general in nature, as is the case here,
the Organization claimng the right to specific work has the burden of
proving by a preponderance of evidence that such work has been custonarily,
historically and traditionally performed exclusively by nenbers of Petition=-
r's Organization systemw de. No such proof is contained in the record
sefore Us.

See Awards 12109 (Seff), 12381 (0'Gallaghex), 16780 (Htter),
18465 (O Brien) and 19969 (Roadley) anong a host of others to the same effect.

Petitioner contends neverthel ess that these clains for the dis-
puted work were conceded by Assistant Superintendent MIller in his instruc-
tions to the Agent at Lewistowm to handle the matter "locally" and to have
"the situation corrected". However, M. Mller's letter of June 29, 1973
is precisely to the contrary. He states specifically that the Agent is
"to el imnate the presentation of such timeglips" and that these shoul d
"be declined by proper authority". This contention of Petitioner is there-
fore not sustained factually.

Petitioner further sssexres that simlar clains have in fact been
paid by Carrier in the pest. Such assertions, however, are without specific
factual proof and, consequently, are of no evidentiary value. Additionally
even if true, this Board has consistently rejected contentions that such
settlenents have any precedential value and are not controlling upon speci-
fic disputes.

See Awards 16053 (Kenan), 16544 (Devine) and cases cited therein
among ot hers
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Accordingly, in view of the foregoing, and particularly in
view of our findings in connection Wi th the Scope Rule, the past practice
at this location for at |east the past six years becones of paranount
i mportance and is controlling upon this dispute.

See Awards 15503 (House), 16819 (Brown), and 19702 (Blackwell)
anong ot hers.

In short, the disputed work not being exclusively reserved to
the enpl oyees covered by the Agreement, no violation of the Agreement has
been probatively established. Accordingly, we £imnd no basis in this record
upon which to sustain the Caim

FINDINGS: The Third Division of the Adjustnent Board, upon the whole
record, and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes within the meaning of the Railway Labor
as approved June 21, 1934,

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the Agreenent was not viol ated.

A WA R D

Cd ai m deni ed.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: Y '
Executive Secretary

Dated at Chicago, Illinois, this 3lat day of  Mirch 1976.




