NATI ONAL RAI LROAD ADJUSTMENT BQOARD
Award Nunber 21033
TH RD DI VI SI ON Docket Nunber CL-20997

I[rwin M. Lieberman, Referee

(Brotherhood of Railway, Airline and Steanship
( Gerks, Freight Handlers, Express and
( Stati on Emploves

PARTI ES TO DI SPUTE: (
(The Baltinore and Chio Railroad Conmpany

STATEMENT OF CLAIM Cai m of the System Committee of the Brotherhood (GL-
7704) that:

(1) M. C R Brown shall be paid an additional 3 hours at pm
rata rate for June 7, 1973 and

(2) M. C K Yoe shall be paid an additional 3 hours at pro
rata rate for June 12, 1973 and

(3) M. 0. R Randol ph shall be paid an additional 3 hours at
pro rata rate for June 7, 1973.

OPI Nl ON OF BOARD: The three Clains herein, all related to the issue of
proper compensation under Rule 65, are each factually

sonewhat different.
Claim #1

Two train orders were relayed by dainmant and were copied by
two different train crews approxinmately five mnutes apart: at about 2:25
A M and at 2:30 A M on June 7, 1973. Claimant was allowed a three hour
paynent at pro rata rate for the first train order incident and was not
al l owed an additional paynment for the second copying of train orders.

Cl ai m#2

G ai mant was the second trick Operator at Holloway, Chio. On
June 12, 1973 a train order was copied by a conductor at 2:16 P.M and the
first trick operator was allowed a three hour paynent. At 3:58 P.M the
second trick operator, Claimant, relayed a train order to a conductor and

was denied a payment.
Claim #3
On June 7, 1973 Claimuant, a second trick operator, relayed two

train orders to a conductor at 5:50 P.M at Kaiser, West Virginia. He was
all owed one three hour paynent under Rule 65 and was denied a second paynent.
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Rule 65 provides in pertinent part

"Copying train orders, clearance forms or bl ocking
trains at stations where an enployee qualified to do so
under this agreement is enployed will be confined to
such enpl oyee (provided he is available and can be
pronptly |ocated). Wen such an enployee is not used
i n conformity with this rule he shall be pronptly noti-
fied by Chief DJispatcher and paid three hours at pro
rata rate. This rule does not apply to Train Dispatchers
perform ng such duties at/or in the vicinity of the dis-
patcher's office location in the normal course of their
regul ar duties.

"Except ia emergencies, when enployees not covered
by this agreement are required to copy train orders,
cl earance forms or block trains at a |ocation where no
qual i fied enpl oyee covered by this Agreement is em
ployed, the proper qualified enployee at the closest
| ocation where a qualified enployee covered by this
agreenent is erployed shall be pronptly notified by
Chief Dispatcher and paid three hours at pro rata rate.”

The parties entered into a Menorandum Agreenent on July 23, 1973
for the purpose of clearly identifying the proper employe specified in Rule
65. That agreement provided in part

"A. Locations -shere employees under the Agreenment are enpl oyed:

1. The senior qualified enployee on duty at the
time of the incident will be allowed the three
hour pro rata paynent.

2. If no such employee is on duty at the tine of

the incident, the senior qualified enployee
off duty will be allowed the three hour pro
rata payment.

B. Locations where no enployees under the Agreement are enpl oyed:

1

The senior qualified enployee on duty at the
time of the incident at the closest |ocation
oa the seniority district will be allowed the
three hour pro rata paynent
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2. |If no such employee is on duty at such cl osest
| ocation at the time of the incident, the senior
qual i fied enpl oyee off duty at such location on
the seniority district will be allowed the three
hour pro rata paynment."

Carrier's call Rule (Rule 8) provides generally for three hours
pay for two hours work on days other than Sundays and holidays; there are
certain exceptions and added provisions.

Petitioner argues that Rule 65 is clear and unanbi guous in that
a qualified enploye is entitled to three hours' pay at the pro rata rate
whenever a noncevered enploye perforns the work. It is urged further that
the language of the July 23, 1973 interpretative agreenent refers repeatedly
to "the tine of the incident” and is controlling: a separate three hour pay-
ment must be nmade for each incident. It is contended that Carrier is incorrect
in construing the antecedent rules and the current call rule in justifying its
position. Further, the parties did not include |anguage in the Agreenent
Limting the payments for multiple incidents within a stipulated time period
and the Board has no authority to rewite the Agreement.

Carrier's argunent is essentially that when two or nore orders are
copied within a period of two hours, for which paynment is made at tine and
one-half rate or for three hours, then the one paynent neets the requirenments
of the rule. Carrier explains its version ofthe derivation of Rule 65 and
the reason that three hours pay at pro rata was used rather than the term
“call". Carrier contends that the July 23rd Menorandum Agreenent was entered
into only to clarify "who" would be entitled to paynent and did not attenpt
to clarify "when" such payments were appropriate. By the sane token, it is
urged that the clear |anguage of Rule 65 refers to "train orders” and not to
a train order; such |anguage is not subject to nodification by this Board.
Carrier states further that the first paragraph of Rule 65 contenplates
calling out an enploye (under the Agreement) to performthe work; if this were
done such enpl oye could be used for the full two hour period (provided in the
call rule) with no additional paynments due regardl ess of the nunber of train
orders he might be required tocopy during that time period. Carrier concludes
that it is not logicalto assume the parties intended to pay nore when an em
ploye is not called out to performthe work in question than woul d have been
paid had he been called out.

Inits rebuttal statenent, Petitioner apparantly agrees with Carrier
that when an enploye is called out in accordance with Rule 65 he would only
be entitled to the payments provided in the call rule regardless of his activity.
However, Petitioner alleges that employes have never been called out to copy
train orders on this Carrier since it would probably be nore expensive than
the current method of making payments under Rule 65.



Award Rumber 21033 Page L
Docket MNumber CL-20997

Al though Carrier's position is sound with respect to its logic,
it &s nt deal with the obvi ous punitive aspect of Rule 65.W cannot
agree with Carrie: that the parties intended to condone repeated violations
of the Rule falling within 8 given two hour tine span. W can omly Specu-
late that the parties did not contenplate this situation when the language
of Rule 65was drafted. As Referee Garrisom held, in 8 related dispute in-
vol ving the same parties, in Award 24k, our comelusion produces 8 result
®. . ..which is burdensome to the Carrier, and uneconomical, and which the
parties mght have guarded agai nst had they construeted t he necessary fornula
.... The result, by which the Carrier is conpelled to pay for more than
it receives, is the kind ofresult which frequently occurs when witten
contracts nust be applied to changing circumst8nces.s The only sound renedy
inthe long run, is the nodification of the Rule itself, which is m wthin

our province.

The identical problemto that herein was considered bypublic Law
Board No. 352 in its Award No. 79,which held in part:

"Carrier maintains that it conplied with the provision just
quoted by paying 8 single call to Clainmant since both of
the train orders involved fell within 8 two-hour period of
a call and the distance frompoint to point where the orders
were copied i s fourmiles, W& di sagree.

There weretwo separate and distinct violations and we do
not find persuasive Carrier's theory that a single paynent
is sufficient for both breaches of the rule. |f Carrier's
posi ti on were uphel d, 8 rul e could be violated repeatedly,
with inmpunity afterthe initial violation, so long as the
violations occur within 8 two-hour period. Ro such result
is contenplated bythe Agreement in our judgnent, and the
rules mst be enforced and violations avoided,”

W must concl ude that t he reasoni ng expressed above is applicabl e
to this dispute. For that reason, Clains #1 and 2 mst be sustained. Wth
respect to Caim #3however, we view the incidents stemming from one tele-
phone call as one violation and that O aim will be denied.

FINDINGS:The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;
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That the Carrier snd the Employes involved in this dispute are
respectively Carrier and Employes W thin the meaning of the Railway Labor
Act. as approved June 21, 193k&;

That this Division of the Adjustment Board has jurisdiction over
t he aispute i nvol ved herein; and

That the Agreement was vi ol at ed.

A WA R D

Claims #1. and 2 sustained: Claim #3 deni ed.

NATI ONAL RATLROAD ADJUSTMERT BOARD

By Order of Third Di vi si on

ATTEST: '
Executive Secretary

Dated at Chicago, Illinois,this j5¢nh day of April 1976.
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It is unfortunate that the Referee saw fit to rely upon
the bare bones of one award of a Public Law Board involving other
parties, another rule, a different factual situation, with no
know edge as to what the record leading up to the Publie Law Board
award contained, or how the award was arrived at. £uch a procedure
IS no substitute for an interpretation of the rule involved based
upon the record before the Beard in this docket. Parties to disputes
before this Board are entitled to an interpretation ¢t the rule in-
vol ved based upon the record that they submt to the Board

The second paragraph of Rule 65 provides for a pavment of
three hours at pro rata rate when, except in energencies, enployes
not covered by the Agreement are required to copy train orders,
cl earance cards or block trains at a |ocation where no qualified emnploye
covered by the Asreement i s enployed. The rule simply does not provide
for a three hour payment for each order copied. The rule should have
been applied as witten and the claims denied, a2s the language of the
rule i s not subject to nodification by this Board.

Award 21033 is al so ccntrary to the principle that penalty
provi sions of a comtract are strictly construed., As stated in Award
12558(Dorsey) :

"Penalty provisions of a contract are
strictly construed; and, it is beyond question
that we nay not add to an agreement. Further, it
i S established that cur juricdiction is confined
to interpreting and applying agreenents in accord
with the principles of contract law. Ve may nct
inject. cur predilictions as to what is fair, just
and eguitable, Nor can we engage in speculation
as to what might have been in the mnds of the
parties, but not evidenced in the Agrzement as
executed, or otherwise proven."

Havi ng found Carrier's position sound wWith resrect to its
logic, the claims herein chould have been denied in their entirety.
Avard 21033 conly szrves Lo create further ccnfusicn out of whst
vas settled waen Fule 45 was aereed upcan. It is in error, and we
must register cur dissent thereto
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