RATIONAL RATIROAD ADJUSTMENT BOARD
Avar d Wumber 21040
THIRD DIVISION Docket ¥umber CL- 21249

Joseph A Sickles, Referee

sBrot herhood of Railway, Airline and
Steanship O erks, Freight Handlers,
( Express and Station Employes
PARTIES TO DISRUTE: ( .
(Chi cago andNorth V\éstern Transportati on Company

STATEMENT OF CLAIM: Claimof the SystemcCommittee 0f the Brotherhood,
G- 7930, that:

- 1. Carrier violated the Agreement Rules, particularly Rule 21,
when it dismssed M. Carence Portz, Jr. Materials Handler at Cinton,
Towa, fromservice effective January 7, 1974 without cause, and;

2. Carrier shall perequired to conpensate M. Carence Portz,
Jr. from Jamuary 7, 1974 forward for all |osses sustained account of such
dismssal, to include interest at the rate of &% per annum

OPINION OF BOARD: On December 26, 1973, O ai mant was charged as fol | ows:

"Conduct unbecomingan enpl oyee of the Chicago
and Worth \stern Transportation Conpany,
specifically killing a cat in the Wlfare
Area of the Storehouse, on or about 10:30 A M
on Decenber 20, 1973.”

I'nvestigation was conducted on Decenber 26, 1973. On January b,
1974, Carrier forwarded notification of discharge fromservice which daim
ant received on January 7, 1974.

. Caimnt contends that Carrier failed to establish that he was
guilty as charged, and also notes that Carrier's various procedural viola-
tions deprived himof a fair and inpartial investigation, as weil as due
process.

Rule 21(a) specifically states that in cases where discipline
is admnistered, adecision, in witing, will be rendered with's seven
cal endar days after the conpletion of investigation. There i s no question
that the seven-day role was not conplied with; but Carrierdefends its
action on the basis that in order to give Claimant afair and inpartial
investigation, all findings of the investigation were sent to the Labor
Rel ations Departnent “for their verdict."
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Cainmant next asserts that the first Carrier designated appellate
officer forwarded the file to the final designated appellate officer for
his "verdict.,” It is alleged that iotervention by the highest appellate
officer at the initial level of appeal effectively destroyed a_nEaninPfu
a-e of appeal. Caimnt also notes that participation in the appellate
process by the individual who made the initial decision to discharge was
prejudicial to Claimnt's substantial rights. W also nte that the sane
official preferred the charges, appearedas awi tness and made the decision
to ternnate.

_ Purther, U ai mant notes that the charge specified an inproEer
action at 10:30 a.m, whereas at the hearing, Carrier attenpted to show
that the killing occurred between 9:00 a.m and 9:15 a. m

At the investigation, Caimnt denied killing the cat, and pro-
duced witnesses who corroborated his version ofthe events of the norning.
Carrier relied upon an asserted adm ssion by Claimant; however, Claimant
denies that he had admtted killing the cat.

On the property, Carrier conceded that there was no excuse for
failure to issue the discipline within the tine limts, but it concluded
that the Caimnt was not Prejudiced by the delay, and it also states that
the seven-day rule is nmerely a guideline. In any event, it urges, any
Fmarddofd%nages for failure of conpliance is limted to the date of the

ate denial.

In our consideration of the various procedural issues presented,
we are, of course, mndful of the fact that the Claimant did nt, at the
hearing, concede guilt ofthe offense; but rather, he insisted that he was
I nnocent and present ed witnesses t0 corroborate the pertinent timeframes.

_ W% have al so noted Carrier'6 contentions, as stated at Page 8
of its Bx Parte Subm ssion:

"As pointed out in the carrier's submssion in previous
cases, the supervising officer's signature on the notice
of charges and the discipline notice is, in effect, a
formality; that is, he signs such notice as the claimnt's
supervisor. Thereis no basis for the organization's con-
tention that when the supervising officer conducts the

i nvestigation, the employe investigated is deprived of a
fair investigation. In any event, in the instant case
the carrier does mot understand the enpl oyes' obgection
agai nst having the person whe signs the notice of charges
aﬁpear as a wtness against the claimant. Wth regard to
the enployes' contention that the supervising officer who
signs the notice of discipline is someone who 'rendered
the decision of dismssal, there is mosupport for such
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astatement. The one who rendered the decision was
the investigating officer, not the one who notified
the claimnt of the decision.”

~This Board has been clear inits refusals to allow O gani zation6
to go behind the record as established on the property and to advance
argunents that were ained atshowing a prejudicial sequence of events
contrary to unrebutted matter6 of record. That same exclusion nust con-
trol hare. This hoard will consider that the documents of recordare
accurate on their faceand we Wi ll not speculate as to what may, or nay
m, bea nere formality.

. After thorough reviewof the entire record and the suthorities
cited by the parties, the Board is of the opinion that aconbination of
procedural errors existed which, considered in toto, adversely affected
Caimnt’'s rights - to his prejudice

. Wthout regard to the remedy available solely to cure the viol a-
tion of the time limt rule, we note that the cause of the delay was to
obtain a“verdict” fromthe staff of the highest appellate officer. To
be sure, Carrier Gates that the word “verdict” is being used in an im-
proper sense and it denies that anyfunctions were usurped. But, as
noted above, we are [imted to the events of record; which clearly in-
dicate that certain function6 were performed in a manner N0t prescribed
by the Agreement. while we find no difficulty with acharging officer
being a witness, when we note that the sane person then (according to the
record before us) renders the discipline and sits in en appellate capacity
- and when we note that said matters were raised for consideration on the
property - We feel that there should be 6one consideration given to those
factors when we view the overal| procedural question

W% are also mindful of the fact that the charge was incorrect
as to alleged tine. Aftercertaint €Sti nmony was received at the investi-
gation, the individual vho brought the charges dismssed the inconsistency:

“Q Approximately whattinme do you say that the cat was
killedwhen on the charges it states on or about
20:30 a.m and this man stated he was on the main
line working on the burro crane?

A It nust have veem an error in typing because every-
thing that has gone on so far Is between 9:15 and
aquarter to 10:00,

Q It says on the charges "10:30".

A That couldn't be right - it nust have been a typo-
graphi cal ernr or sonething.”
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W do not comment upon the possible end result concerning each
i sol at ed allegationof error. Rut, in a hotly contested case concerning
severe questions of credibility, we feel that the combination oferrors,
considered in their entirety, were prejudicial to Claimnt, and we will

sustain.

Al t hough numer ous Awards of thi s Board have refused t 0 grant
interest, we find that Carrier never contested that portion of the claim
on the Rroperty, al though claimant had raised and pursued the matter.
Under the circumstances, it iS not inproper to sustain the claimin its

entirety.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and alit he evi dence, find6 and holds:

That the parties valved oral hearing;

~That the Carrier and the Employes i nvolved in this dispute are
respectively Carrier and Employes Within the neaning of the Railway Labor
Act, as approved June 21, 1934;

. That this Division of the Adjustnent Board has jurisdiction over
the dispute involved herein; and

That the Agreenent was violated.

A W A RTD

Cl ai msustained.

NATIONAL RATLRCAD ADJUSTMENT BOARD
By Order of Third Division

m'esm_@w
ecutive secretary

Dat ed at Chi cago, Illineis, this 15th day of aApril 1976.



