
RATIOKAL RAILROAD AXUMI%lWT BOARD
Award Number 21055

TRIRDDlWBIGR Docket limber CL-20869

Dana E. Eiechen, Referee

(Brotherhood of Railwey, Airline and
Steamhip Clerke, Preight Raudlere,
Eccrem and Station -loyea

PARTIRBTODISRITR:  i -
- -

(Southern Railway Corpurs

STATEMEAT OF CLAW: Claim of the Syetau Cormnittee of the Bmtherhoed
(067655)  that :

(a) Carrier violated the agre-t at Atlanta, Georgia, when
it refused to aeeign Mr. J. E. Moore the renior bidder to the poeltion of
Chief Clerk in the office of Region& l4aterlale  Manager.

(b) Carrier shall be required to compeneate Mr. J. E. Moore In
the awunt of $2.19 per day fin daye per week beginning March 12, 1973,
at six percent interest, ssd contirmlng until he ie aaeigned to the position
of Chief Clerk 81 edvertleed in B&letin Ro. 37, dated March 5, 1973.

OPSRIOR OF BOARD: It ie important to note at the outset that the Organiza-
tion and Carrier herein eubrtantially rewired and re-

numbered the "old" provl8ioxU of the controlling Agreement., effective
March 1, 1972. part of that renegotiation invnlved Rulea at iarue herein
to wit: A) Ftule 1 (Scope) wM revired but the parties left inter alis the
kexceptlone eectlon" in negotiatione.

- -
The, under principle8 of Railway

Labor law, statue s prevailed In the foorr of the "old" exceptlone.
b) "Old" Ro.i.i(PromotiOn,  Vem+nc~~~~ Pt$ltioM Rot Filled by
Seniority) wan revieed and remmba c) "Old" Role 16 (Pill-
ing Vacancier Under Seniority Ruler) war  retsincd’utd renumbered aa Rule 15.
d) "Rew" Role 16 (Grievances) wae eetebllehed in the -cement.

Thurr, at the time the inetant claim aroee the applicable sections
of the Agreement read a6 follow:

"RULEl- Scope (Retieed, effective October 1, 1938)
Theee ruler ahall govern the houre of‘eervice nnd working

conditionn of employees described in the followlng reepec-
tive groupe in,general end district officea, and similar
employees In officee and operatlone under jurlrdiction of
other officer8 and eubordinete offlcere in the vuiow
depwtmente of each of the Cerrierr named in the caption
ofthie egreement:
GRCUPl. Clerka -

(a Clericel Workera,  end
(b gp&eraray2, all ae hereinafter

.
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“Exceptiona  :

It ia understood that thin agreacnt doer not apply
to the followlng enomerated employee8 and po8ltiona:

* l l

(c) (Eiiective September 1, 1926) While positione,
of chief hanaportation TImekeeper,  Chief Clerk to
Terminal Superintendent and Chief Clerk to Division
StorebOepW are wt excepted poEitioM, it IS under-
stood that In filling vacancies In these positiona
the principles of Rule 15 hall govern.

RULR 14 - Romotion, Vacancies or Bew Poritiom Not
Filled by Seniority (Revised, effective
March 1, 1972)

Prozmtions,  MCSIiciOll or new porltione which are
not flUed by seniority ahall be fllled an follows:

Quallficatione, merit and capacity being rclatlvcly
equal, preference shall be given mpLoyeee in the
service, vho have made application, in order of
their rervlce age.

RULE 15 - Filling  Vacancies Under Seniority Ruler
Except an otherviae provided in this agreement,

Rule8 7, 8, 9, l.3, 14, 15 and 17 in particular,
vacancier covered by thim aRree5ent will be filhd
in accordance with prInciplea  defined in Role 15
(exclurive  of the noter) in the following manner,
except that merit, capacity and qualificatioru
being mtfficlent,  aeniorlty #hall govern:

l l l

RULR 1.6 - Grievance8

An Eaployee who conaidm h-elf unjustly treated,
otherrtie than covered by the88 rule8, shall have
the lame right of iuve8tigatlon,  hearing, appeal and
reprerentatlon as provided in Rule 40 if written re-
quest which set8 forth the exployee'a cmlaint ia
made to hi6 -iate nuperior OffiCV and/or the

$Ehwhoa claima are filed,uithin

Page 2



Avmd Rnmber  21055
Docket Rumber CL-20869

"ROTE: Thlr rule shouldbeusedpartlcolarly  in i.mtances
where an employee ir adjudged mt to have relativcq
MUAl or Mfffciant qualifications. merit a& CA-
pacits for a POeitiOn on which he ha6 lrubmitted an
annlication or bid and a junior amnloyee ha8 been
asd&rlb?d or warded the waitdon. The employee
mat then pro&ant evidence at the hearing that he
did have relatively equal or sufficient oualifi-
cations, merit md capacity axi the burden of proof
renta with such emplome. In the event the employee
had prevloualy filled the porltion for thirty (30)
or mrework days during a vacancyor during a M-
cation period and had mt previously been diequaLifIed
therefrom, the burden of proof would then shift to
the carrier to prove such aaployee did mt have
relatively equal or eufflcient qualiflcatlone,  writ
and capacity.

This de 18 mt llmited solely to cases of the type
cited above, but may be used In any case where an employee
feela he haa been unjustly treated in some manner  mt
covered by my specific rule(a) of thla agreement."
(Ee-ir added)

On March 5, 1973 the poeition of Chief Clerk in the office of
Regional J4aterlalE Manager wan advertised for bids. During the bid period
two application6 were received; one from Hr. J. E. Bore, Claimant herein and
the other ircrp Mr. We M. Ibade. RY RUU0ti.n dated March 12, 1973 Mr. Gudc
was assigned the job. In thin claim under Rule 16 the Organization on be-
half of Mr. Moore, srguea that Carrier violated the controlling kareavent,
cited suprs when it awarded the paition to Oude and mt to Moore.

The poeitlon in dispute, Chief Clerk to the Regional Materials
~amger, formerly WM titled Chief Clark to Division Storekeeper. !~%us,
there is m question that said porltlon is subject to "old" exception (c)
to Rule 1 quoted B, i.e. it iE underctood  that In fi.Uing such vacancies
the principler of Rule lvold" Rule 15) relative to Promtione, Vacancies
or Aew %sitlona Rot FFUed by Seniority shall govern. Thus, the dlsplte
before ua involves the interpretation and application of Rule6 14 and 16
quoted supra.

We think it bears pAntins out that Rule 14 does mt obviate en-
tirely the comlderatlon of seniority in filling vacancies thereunder mr
does the Rule give Carrier the unqualified right to IFLI. the Chief Clerk
position "without regard to seniority" (~11 Carrier neewe to contend. Rather,
as we read that Rule saniority or "Serh!C agC" d006 come i&oplayundar
Rule 14 and that Role requi.res  preference be given a senior erploye g
gualificatiom, merit and capacity are relatively~~between  a junior
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and senior euploye. (Bnphasir added). Thun, that Rule nay be violated
where Carrier fails or refui386 to give preference to a senior employ8 whose
qualificatiom,  merit and capacity are relatlvelY equal with those of junior
bidders. Rule 16 (Grievancea) and erpecially the Rote thereto are important
in considering allegationr  of ouch violatlom. The clear and oxprom lang-
uage of that Rule ahow that ClaM and the Organization in hir behalf
have the burden of proving that hir qua.lificstioM (ve relatively equal to
those of Mr. Gude who got the job. Abeantsuch a factual rhowing m deter-
mination of A Rule 14 violation 18 porrlble on this psrticular record.
This is eo becawe, contrary to aerertionn of the Organization, we find mt
one scintilla of evidence of bia8, prejudice or dlscrlmination against
Cl.aimant mr any showing of aclenter in Carricf'a relection of Gade. That
leaves the sole question remalnhg whether Claimant ha8 proven by A pre-
ponderance of the evidence that his qualificationa, merit and capacity were
relatively equal to those of the junior employ8 at the tine the appointment
WAS made. In our ConSidered jud@ent he ba8 mt carried this burden of proof.

The uncontrovcwted record show that Claimant Moore was work-
for A little less than A year 88 Chief Stock Clerk in the Regional Materials
Mmmger'8 office md (iude had worked in that office M Invoice Clerk fcr
over two yeara. Claimant WM posaesred of A high school education; while
Gude held aRachel.orsdegree in RuEdnC8S AdmdIAiStration and A technical cer-
tificate in data processing. Claimant occasionally had performed vacation
relief of the Chief Clerk in the office of the Diesel Shop Manager; where&e
Gude held A regular relief porrition one day A week M Chief Clerk et Imm
YEUd. Relative to merit slid CapecitY avary managerial supervisor who teati-
fied rated Guda euperior to Clalnant on the bada of work perfommce, initia-
tive crrd quality of work. Agaimt thir evidence Claimant offered assertiona
that he could do the work if given a chance and contentiom that hla work
performance had alww been 8ati~fscto~. We do mt contradict there
asaertione  mr denigrate Claimant  when WC hold that such are not relevant or
probative evidence on the only adie& point before u6, 1.8. were his quali-
fications rel*tlvely equal  to Gude’s. We are not persuadedthat they were
eqwil and accordhglywe have m a.l.telnativebut  to deny the cladm.

FIlDItRS:  The Third Dlvlrlon of the Ad.lwtmeat  Board,  after giving the
parties to thin dinpute due notice of hearing thereon, and upon

the whole record and all the evidence, fir&# and holds:

That the Cmrier and the mployer involved In thir dispute are
respectively Carrier cud Bnployer within the ueanlng of the Railway Labor
Act, AS e.pproved June 21, 1934;

That this Division of the Adjurtrant Board haa jurtidiction  over
the dispute involved herein; aad

That the Agreementw~ mtviolated.
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Claim denied.

lwrnx4L RAILROAD ADJlJs?MEIcT BOARD
By Order of Third Division

Dated at Chicago, Illinois, this 29th day of April 1976.

-


