NATIONAL RAl LRQAD ADJUS T™MENT BOARD
Award Number 21055
THIRD DIVISION Docket ®umber CL- 20869

Dana E. Eischen, Ref eree

Steamship Clerks, Freight Handlersa,

gBr ot herhood of Railway, Airlineand
. Express and St at i on Baployes

PARTIES TC DISPUTE:

(
( Sout her n Rai | way Company

STATEMENT OF CLAW O ai mof the System Committee Of the Brotherncod
(GL-7655)that :

_ (a) Carrier violated the agreement at Atlanta, CGeorgia, when
it refused to assign M. J. E More the senior bi dder to the position of
Chief Aerkinthe office of Regional Materials Manager.

(b) Carrier shall be required to compensate M. J. E More in
the amount of $2.19 per day five days per week begi nning March 12, 1973,
at aix percent interest, and contimaing until he is asaigned t0 the position
of Chief Cerk as advertised i n Bulletin No. 37, dated March 5, 1973.

OPINION OF BOARD: It 48 ir(r])ortant to note at the outset that the O ganiza-
tion and Carrier herei n substantially rewi red and re-

nunbered the "ol d" provisioms of the controlling Agreenent., effective

March 1, 1972. Part Of that renegotiati on involved Rules at issue herein

towit: A Rule 1 (Scope) was revised but the parties | eft interalia the

Wexceptions section” i N negotistions. Thus, under principle8 of Railway

Labor | aw, statue quo prevailed im the form of the "ol d" exceptions.

b) " d" Rule 15 (Promotion, Vacancies or New Positions Rot Fill ed by

Seniority) was revised and renumbered.sa Pata ik, )"0 d" Role 16 (Pill-

i Ng Vacancies Under Seniority Rules) wasretained and renunbered as Rul e 15.

d) "New" Rol € 16 (Grievances) was established i N t he Agreement.

Thus, at the tine the instant claim arose t he appl i cabl e sections
oft he Agreement read as fol | ow

"RULE 1 - Scope (Revised, effective Cctober 1, 1938)

These rules shall govern t he bours of service and working
conditions Of employees described in t he following respec-
tive groups in general and di StricCt offices, and similar
en’ﬁl oyees in offices and operations under jurisdiction of
ot her of ficer8 and subordinate officers in t he various
departments Of each of the Cereiers naned in the caption
of this agreement:

GROUP 1. Clerks -

a} Clerical Workers,end

ib Machine Operstors,al | asherei nafter
defined in Rule 2.
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"Exceptions:

It 48 understoodt hat this agreement doer not apply
t 0 t he following enumerated employees and positions:

* [ ] [ ]

(c) (Effective Septenber 1, 1926) Wii | € positions
Of Chief Transportation Timekeeper, Chief Cerk to
Termnal Superintendent and Chief Clerk to pivision
Storekeeper ar e not except ed positions, it is under-
stood that ia £411ing vacanci es in t hese positions
the principles of Rule 15 shall govern.

RULE 14 - Promotion, Vacancies O Kew Positions NOt
Filled by Seniority (Revised, ef fective
March 1, 1972)

Promotions, vacancies O New positions Whi ch are
not filled by seniority shail be £illed as follows:

Qualifications, merit and capaci ty bei ng relatively
equal , preference shall be given employees in the
service, who have made application, in order of
their service age.

* * *

RULE 15 - FillingVacancies UnderSeniority Rul er

Except as otherwise provi ded i n this agreenent,
Rules 7/, 8, 9,13, 14, 15 and 17 i n particular,
vacancies cover ed by this agreement will be filled
i n accordance W t h principlesdefined i N Rol e 15
(exclusive Of the notes)in the fol | owi ng manner,
except that merit, capacity and qualifications
bei ng sufficient, seniority shall govern:

RULE 1. 6 - Grievances

An Employee WhO considers himself unjustly t r eat ed,
otherwise t han covered by these rules, shal | have
the same right of investigatiom, hearing, appeal and
representation as provided in Rule b0 i f witten re-
quest Whi Ch sets forth t he employee's complaint is
made t 0 hi 6 immediate superior officer and/ or the

desi a‘l".ed officer with whom claims ar € filed, within
Aarra _af nanon AP samnladint 0
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"ROTE: Thisrul e should be used ggt:icular% i N instances
ere an employee is adj udged nt to have relatively

equal orsufficient qual ITICcations. NMerit and ca-
pacity for a positiom on Whi Ch NE has submitted an
appiication or bid and a junior %loxee has been
aasigned or awarded { he positiomn. |he e oyee
ML _{NEN present €VI JENCE at _{Ne Nearing that he
did have relatively equal or sufficlient qualifi-
catlons, Nerii and capaciiy and fhe burden of_proof
rests with such loyee. |N the event the enployee
had previously I| i I ed the position forthirty (30)
ormore workdays during a vacancyor during a va
cation period and had nt previously been disqualified
therefrom the burden of proof would then shift to
the carrier to prove such employee di d nt have
rel atively equal or sufficient qualifications, merit
and capacity.

~ This rule is Nt 1limited SOl ely to cases Of the type
cited above, but may be used in any case where an enpl oyee
feels he has been unjustly treated i n SOME mannernt
coveredby any ss)em ficrule(a) of this agreement."

(Emphasis added
_ On March 5, 1973 the position of Chief Cerk in the office of
Regi onal Materials Manager was advertised forbi ds. During t he bi d period

t WO applications Were received;one fromH . J. E. Moore, Cl ai mant herein and
the other from M. W. M. Gude, By Bulletin dated March 12, 1973 M. Gude
was assigned the job. In this claimunder Rule 16the O ganization on be-
hal f of M. Moore, argues that Carrier violated the controlling Agreement
cited supra When it awarded the position t0 Gude and nt to Moore.

The position in dispute, Chief Clerk to the Regional Materials
Manager, fornerly was titled chief Cark to Division Storekeeper. Thus,
there i S maquestion that sai d posttion is subject to "ol d" exception (c)
to Rule 1 quoted supra. i.e., it is understood that in filling such vacanci es
t he principles of e 14 ("old" Rul e 15) rel ative t 0 Promotions, Vacanci es
Or New Positions Rot Filled by Seniority shall govern. Thus, the dispute
before us involves the interpretation and application of Rules 1% and 16

quot ed supra.

V¢ think it bears peimting out that Rule 14 does nt obviate en-
tirely the constderation Of seniority in £1l1ing vacancies thereunder nr
does the Rule give Carrier the unqualified right to £411 the chietC erk
position "without regard to seniority" as Carrier seems t0 contend. Rat her,
as we read that Rul e seniority or "service age" does come into play under
Rule 14 andt hat Rol e requirespreferencebe gi ven a senior employe if
gqualifieations,NMerit andcapacity are relatively equal betweenaj UNI Of
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and seni or employe., (Emphasis added). Thus, that Rul e nay be viol ated
where Carrier fails or refuses t0 give preference to a senior employe Whose
qualifications, Nerit and capacity are relatively equal with those of j unior
bidders. Rule 16(Grievances) and especially t he Rote thereto are i nportant
i N considering allegations Of such violations. The cl ear and express | ang-
uage of that Rul e shows that Claimant and the Organization in his behal f
have the burden of provingthat his qualifications are relatively equalt o
those Of M. gude who got the job. Absent such a factual showing M det er -
m nation of ARule 14 viol ati on is possible on this particular record.

This is so because, contrary to assertionsoft he Organi zation, we find nt
one scintilla of evidence of bias,prejudi ce or diserimination agai nst
Claimant N any showi ng of scienter | n Carrier's selection Of Gude. That

| eaves the sol e question remainingwhet her C ai nant has proven by A pre-
ponderance of the evidence that his qualifications, nerit and capacity were
relatively equal to those of the junior employe at the tine the appointnent
WS made. | n our consideredjudgment he has nt carried thias burden of proof.

The uncontroverted r ecord shows t hat C ai mant Mbor € was working
for Alittle less than a year as Chief stock Clerkinthe Regional Mterials
Manager's Of fi ce and Gude had worked in that office a8 Invoice Clerk f Cr
over twWo years. Claimant was possessed Of A hi gh school education; while
Gude hel d a Bachelors degree i N Business Administration and Atechnical cer-
tificate in data processing. O ai mant occasionally had perforned vacation
relief of the Chief clerkin the office of the Diesel Shop Manager; whereas
Gude hel d a regular relief position One day A week as Chief Clerk at Inman
Yard, Relativetonerit and capacity every nanageri al supervisor Who testi-
fied r at ed Gude superior t 0 Claimant on t he basisof workperformance, initia-
tive and quality Of work. Against this evi dence Claimant offered assertions
that he could do the work if given a chance and contentions that his work
per f or mance had always been satiafactory. W do nt contradict there
assertions NT denigrate Claimant when wcC hol d that such are not relevant or
probative evidence on the only salient poi nt beforeus, i.e. werehi s quali -
fications relativelyequaltoGude's. \\& are not persuaded that they were
equal and accordingly we have no alternative but to deny t he claim.

FINDINGS: The Third Division of t he Adjustment Board, after giving t he
parties t 0 this dispute due notice of hearing thereon, and upon
the whole record and all the evidence, finds and hol ds:

- That the carrier and the Employes i nvol ved in this disputeare
respectively Carrier and Brployes within t he meaning of the Railway Labor
Act, AS approved June 21, 1934;

. That tnis Division of the AdjustmentBoar d has jurisdiction over
the dispute involved herein; and

That t he Agreement was not violated.
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AWARD

C ai m deni ed.

NATIONAL RA|l LROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: ’ .
Executive Secretary

Dated at Chicago, Illinois, this 29th day of April 1976.




