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Irwin M. Lieberman. Btftrtt

(i?roth&mod of Utinttnaacr  ofWayIQ@oytr
PARTIES TODLSRPl'R:  (

(LouieHlle&Ra8hvllle  RailroadCompany

STAT= 077 CLAIM: Claim of the Sy8tem Cosssittee of the Rrothtrhood that:

(1) The dismissal of Machine Operator Leon Doyle vat hproptr,
without just and SuffiCittI't  caust and on the basi8 of unproven charge8
Eystem File 1-25(8)/D-105312 E-306-UJ.

(2) Mr. Leon Doyle be reinstated a8 a Rank 3 machine operator
with seniority (~8 such unimpaired and that he be paid at the brunh cutter
operator's rate for all straight-time and overtime he would have worked aa
aRank3mc+cbint optratorWIt.ilht  i8 rtbStsttda8 Such.

0PIwIoli OF RoAm: Thi8 18 a dlacipline dispute in which Claimant was
discharged. ClaImant, aMachine Operator,was  involved

in an accident on January 31, 1974 in which  he and a fellow employ0 were
injured and al80 rcaulting In extensive damage  to a bnmh cutter aud mat
damage to the engine of a train which struck the bru8h cutter, After an
investigation,. Cl.Simant was ttrISiMttd on April 5, 1975.

Petitioner allege.9 that Carrier failed to meet its burden of
praying the Charge8 against Claimant aud that there was no proof of ntgli-
gtnct on hi8 part. It is contended by the Organization that it WM wholly
improper,undtrany circuzmstancts, to dismiss an esiployt with twenty-three
years of unblemished service for an offen8e which wa8 essentially the
responsibility of ax&her employa.

Carrier assertsthattht evidence adducedatthe investigation
W(L~ adequate to tstabliah Claimant's rt8ponaiblllty  for the accident and
for negligence in the performanct of hi.8 duties. CSlTiV EC@leS that it8
concern for safety ie vital and the penalty of diSmi88ti ~118 jurtified.

It i8 noted that there are no prOCtdWal i88Ut8 with respect t0
the lnvertlgation before u8.

The crux of the dispute ia the matte of rerpormlb9llty  for the
left wLug of the brush cutter which apparently came down a8 the train
approached the mnchint. There were three tmployts dLrtctly involved on
the day in question: Claimant, another machine operator and a track repair-
man who was temporarily acting in the capacity of forsmaXI for the PrrpoSe
of securing lint-ups. The tvldtnct indicates that the other operator was
some distance away from the b-h cutter at the time of the accident, being
engaged in flagging at (I crossiug; this employe wa8 mrmally responsible
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for the operation of the left side of the brush cutter (which ride was in-
volved in the accident). !Chere is no qM8tion but that the two oper8tor8
art chargtd  with rt8poMibility for the safe operation of the 8quimt and
that the.re was an accident In which something went wrong with the left wing
of the machine causing the Injuries and dmmgt from the collision. The
evidence is equivocal with rtspcct to the cause of the mishap: there art no
hard fact8 a8 to the reason the Wing came down. ‘Vitro amXM.li8s 8rt evident
in this Case. First, there was no information that the crew was Informed
that a north bound train was due to pars them at the the of accident which
omission could have contributed to the mishap; there was 1~) char&g of
negligence or anythlng else with rtgeud to thie pO88iblt error by the operator
or dispatcher. Secondly, there was no responsibility lodged with the actiug
for- who was on the machine at the time of the accident. Although the
acting for- was along primarily for the radio flagging function, he could
have h8d some responsibility for the lack of iniormatioa with respect to the
approaching train; it should at lta8t havt been investigated a8 a mStttr of
equity. We recognize fWly that an employc may not avoid hi8 rtepoaelbllity
for millhaps due to the additional mirt8ker of other8 which might have con-
tributed to the incident or accident. Rowevtr, in this case 8uch fact has a
bearing on the rea8onablener8 of the discipline metad out to Cl~imaat. Under
all the circum8tancer of this dl8gute, Claismt wae properly fouud guilty and
certainly must bear 8one  of the reSpOnSibi.lity  for the accident. Ileve~helers,
we do not btliem that discharge wa8 the appropriate remady; that penalty we
hold wa8 arbitrary ami uareaeonable  in thie case. We She+& therefore, order
Claimant to be rtin8tated to hi8 fomer pOSition, with seniority and 8.U
other rights unimpaired, but he will not be made whole for the time off of
work.

FINDJX&T: The Third Division of the Adjurrtment Board, upon the whole record
and all the evidence, fixkIs andholds:

That the pa-ties waived oral hear-;

That the Carrier and the ~loytr involvtd in this dispute are
respectively Cisrrler and Up&yes within the meaning of the Railway Labor
Act, a8 approvsd Juue 21, 1934;

That thie DiViSiOn of the Adjurtment  Board he8 jurisdiction over
the di8prt.e irrvolved herein; and

That the A@eement wa8 violated.
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Claim sustained; Claimant will be rtinetated with all right.8
unimpsirtd but he will not be compensated for time off.

XATIOKALRAIIACADAIUUSTHERf BOARD
Ry Order of Third Division

Executive Secretary

Dated at Chicago, Il.linoiS, th18 29th day of April 1976.


