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THIRED DIVISION Docket Rumber MW=-21261

I*win M Liebarman, Referee

(Brotherhood of Maintenance of Way Fmployes
PARTI ES T0 DISRUTE: (
(Louisville & Nashvilie Railroad Company

STATEMENT OF CLCAIM  Cd aimof the System Committee of the Rrothtrhood that:

(1) The disnissal of Machine Operator Leon Doyle vat improper,
Wit hout just and sufficient cause and gn the basis of unprovenchar ge8
[System File 1-25(8)/D-105312 E-306-11/.

(2) M. Leon Doyle be reinstated a8 a Rank 3 nachi ne operator
with seniority as such unimpaired and that he be paid at the braush cutter
operator's rate for all straight-time and overtime he woul d have worked as
a Rank 3 machine operator until he is reinstated as such.

OPINION OF BOARD: This 18 a discipline dispute in whi ch Claimant was
discharged. Claimant, a Machine Operator, was i nvol ved

in an acci dent on January 31, 1974 in whieh he and a f el | ow employe vere

injured and also resulting in extensive damage to a dbrush cutter and some

damage to the engine of a train which struck the brush cutter, After an

i nvestigation,. Claimant was terminated on April 5,1975.

Petitioner allege.9 that Carrier failed to meet its burden of
proving the charges agai nst C ainant and that there was no proof of negli=-
gence on hi8 part. It is contended by the Organization that it was wholly
improper, under any circumstances, to di sniss an employe with twenty-three
years of unblem shed service for an offense which was essentially the
responsi bility of another employe.

Carrier asserts that the evi dence adducedatthe i nvestigation
was adequateto establish C ai nant's responsibility for the accident and
for negligence i n the performanct of his duties. Carrier arguesthat it8
concern for safety isvital and the penalty of dismissal was justified,

It 1anoted that there are no procedural issues with reapect to
t he investigation before us,

The crux of the dispute is t he matter of responsibility forthe
left wing of the brush cutter whi ch apparently cane down a8 the train
approached t he machine., Therewere threeemployes directly invol ved on
the day in question: Caimnt, another machine operator and a track repair-
man who wastenporarily actingin the capacity of foreman for the purpose
of securing lint-ups. The evidence indicates that the other operator was
sone distance away fromthe brush cutter at the time of the accident, being
engaged in flagging al & crossing; this employe was normally responsible
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for the operation of the |eft side of the brush cutter (which ride was in-
volved in the accident). There iano question but that the two operators

art charged Wi t h responsibility for the safe operation of the equipment and
that there was an acci dent im whi ch something went wrong with the |eft w ng
of the machine causing the Injuries and damage fromthe collision. The

evi dence is equi vocal with respectto the cause of the mishap: there artno
hard factsas to the reason the WIiNg came down. Two ancmalies areevi dent

in this case., First, there was no information that the crew was |nforned
that a north bound train was due to parsthem at the time of accident which
omission coul d have contributed to the mishap; t here was no charging of

negl i gence or enything else with regard to this possible error by the operator
or dispatcher. Secondly, there was no responsibility lodged with the aeting
for- who wason the machine at the time of the accident. Although the
acting for- was along primarily forthe radio flagging function, he could
have had sone responsibility for the lack of informatiom with respect to the
approaching train; itshould atleast havt been investigated a8 a matter Of
equity. Werecogni ze fully that an employe may not avoi d hi 8 responsibility
for mishaps due to the additional mistakes Of ot her 8 which might have con-
tributed to the incident or accident. However,in this case such fact has a
beari ng on the reasonableness of the discipline meted out to Claimamt, Under
all the eircumstances of this dispute, Claimant was proper|y fourd guilty and
certainly must bear some of t he responsidility for the acci dent. Nevertheless,
we do not belleve t hat di scharge was the appropriate remedy; that penalty we
hold was arbitrary and unreasonable i n this case. We shall, therefore, order
C ai mant to be reinstated to hi 8 former position, With seniority and alt

ot her rights unimpaired, but he will not be made wholefor the time off of
wor K.

FINDINGS: TheThird Division of the Adjustment Board, upon the whol e record
and all the evidence, finds andhol ds:

That t he parties wai ved oral hearing;

That the Carrier and the Employes inwvolved inthi s dispute are
respectively Carrier and Employes within t he neani ng of the Railway Labor
Act, a8 approved June 21, 1934;

That this Division of the AdjustmentBoard he8 Jurisdiction over
t he dispute inwlvedherein; and

That the Agreement was vi ol at ed.
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AWARD

C ai msustai ned; Claimant will| be reinstated with all right.8
unimpaired but he will not be conpensated for time off.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third D vision

ATTEST: X Zad
Executive Secretary

Dat ed at Chicago, Illinois, this 29th day of April 1976.




