NATI ONAL RAI LROAD ADJUSTMENT BOARD
Awar d Nunber 21061
TH RD D VI SI ON Docket Nunmber MM 21348

Janmes C. McBrearty, Referee
(Brot her hood of Mintenance of Wy Employes

PARTI ES TO DI SPUTE: (
(I'N'linois Central Gulf Railroad Conpany

STATEMENT OF CLAM O aimof the SystemComnittee of the Brotherhood
that :

(1) The Agreenent was viol ated when Trackman Fred Borders
was not allowed to return to work on December 30, 1974 (SystemFile
134-233-611-Case NO. 960 MofW/SL-175-T-75).

(2) The Carrier shall now pay Trackman Fred Borders for
each day’s work begi nning Decenber 30, 1974 and continui ng untilsuch
time that he is allowed to return to work.

OPI NI ON OF BoARD: Claimant was absent fromwork due to illness frw
Cctober 14, 1974 through Decenber 29, 1974. During
that period of time C aimant entered the out-patient clinic of the
M ssouri Pacific Employes’ Hospital on four occasiong, namely, October
16, November 27, Decenber 9, and Decenmber 24, 1974. Cai mant was pro-
vided with a “Release Certificate” fromthe hospital, stating that he
woul d be able to resume work on Decenber 30, 1974. The Certificate
was initialled by the doctor who had been treating C aimant.

Wien C aimant reported for work on Decenber 30, 1974 to
Section 508 at Venice, Illinois, he was told by his for- that he
could not work because he had been termnated for failing to follow
the provisions of Rule 39.

Rule 39 reads as foll ows:

"An employe Who i S absent fromhis assigned
position w thout permission for five -(5) con-
secutive workdays, will be considered as having
abandoned hisposition and resigned fromthe
service, unless such absence from service is
due to physical incapacity as evidenced by A
release si gned bya nedical doctor.”

According to the Carrier, Claimant wae absent fromwork for
more than five days w thout perm ssion, and was therefore considered
as having resigned fromthe service.
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d ai mant arguesthat the last clause in Rule 39 conditions
the rule for the protection of those who are absent on account of
"physical incapacity."

The Board £inds t he | anguage i n Rule 39 unambiguous. Thu.,
the | ast clause of the rule which states, '"..,unless such absence from
service is due to physical incapacity as evidenced by a releass signed
by a nedical doctor" conditions the previous pert of the rule which
says, ".. .will be considered as having abandomed his position and re-
signed fromthe service."

Therefore, Rule 39 clearly indicates that if an employe is
absent fromhis assigned position without permissien for five (5) con-
secutive workdays, he will _not be considered as having abandoned his
position and resigned from the service, as lomg as his absence from
service was due to physical incapacity as evidenced by a rel ease signed
by a medical doctor. (Enphasis added).

What does "physical incapacity" mean? |t does net nean as
indicated by the Carrier, thatthe Claimant nust be able todenonstrate
that he was so ill as not to be able to talk on the telephone nor wite
a letter to notify the Carrier. The "physical incapacity" here refers
to the employe's |ack offitness or ability to do his regularg& for
F 239 clearly reads in relevant part, "..,.unless such absence from ser-
v: .2 is due to physical incapacity...."

Also, notice the phrase, "...evidenced by a release signed by

a medi cal _doctor" (Enphasis added). This "release" does not necessarily
mean, as the Carrier has inplied, that it has to be a "hospital" release
as opposed to an "out-patient clinic" release. The word "rel ease" is not
nodified by any restrictive adjective. Al that is required here is that
t he enpl oye not have beem able to do his regular job, and that he obtain
a rel ease signed by a medfcal doctor, presumably whose care he was under
for the period ofincapacitation.

The Board is not arguing here that it is a_good practice to per
mit an enpl oye NOtto notifythe Carrier within five consecutive wor ki ng
days about his- absence occasioned by a physic.1 disability which 18 evi=
denced by a release signed by a medical doctor upon his retum' (whenever
that may be). Al we are ® _yf. ag hare is that Rule 39 as present|y written,

does permit this.

The Board is not enpowered to change, amend or alter any Agree-
ment rule under the guise of interpretation. (Awards 20410, 8058, 7710
7166, 6833, 6365, 5971, 5703, 5294, 4763).
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A last point to be considered by the Board is the allegation
by the Carrier that it never received a release signed by a nedical
doctor. Wile this statement is made in its subm ssion, the Carrier clearly
acknow edged on the property that it did indeed receive such % rel ease.
Such release is also reproduced as Enployer' Exhibit "A'. The Board there-
fore finds that under these ecircumstances, any doubt about receiving the
rel ease must be resolved 4a the Clainmant's favor (Award 11656).

FINDINGS: The Third Division of the Adjustnment Board, upon the whole
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

Thet the Carrier and the Employes i nvol ved in this dispute are
respectively Carrier and Employes within the neaning of the Railway Labor
Act, as approved June 21, 1934

. Thatthis Division oft he Adjustment Board has jurisdiction over
t he dispute i nvol ved herein; end

That the AgreementWas Vi ol at ed.

AW ARD

Caimupheld in &ts entirety.

NATI ONAL RAILROAD ADJUSTMENT BOARD
. By Oder of Third Division

ATTEST: ¢
Executive Secretary

Dated at Chi cago, Illinois, this 09th  day of April 1976.




