NATI ONAL RAl LROAD ADJUSTMENT BOARD
Award Number 21073
THRD DVISION Docket Number CL-20901

lrwin M Lieberman, Referee

(Brotherhood of Railway, Airline and Steanship O erks
( Freight Handl ers, Express Station Employes

PARTI ES TO DI SPUTE: (
(Western Maryland Railway Conpany

STATEMENT OF CLAI M CLaiw1of the System Committee Of the Brotherhood (G.-7650)
that:

1. Carrier violated the rules of the Oerks' Agreement when it im
properly used an employe junior to G B. Hook to performservice at York, Penn-
syl vania and t hat

2. G B. Rook shall now be allowed eight (8) hours' pay at the pu-
nitive rate of $4.4300 per hour for November 13, Decenber 2, Decenber 30, 1972

OPINION OF BOARD C ai mant, although nore senior than the enploye used, was
not called to fill the position of Demurrage C erk on the
various Saturday claimdates specified.

Carrier, admtting that a nore junior enploye was used, clains that
Petitioner was not qualified to fill the position in question since the Satur-
day duties are nore varied than on week daYs and there nornmally is no super-
vision on Saturdays. Rule 43, and particularly Section 4 is applicable to this
dispute; the Rule provides:

"FI LLI NG ovERTIME VACANCI ES

When extra enployes are unavailable at the pro rata rate and
it is necessary to fill a vacancy on overtimebasi s, employes
will be called for the overtinme work in the fol |l owi ng order

1. The regular incunbent of the position requiring overtine.

2. The regular relief enploye assigned to the position requiring
overtime. Relief enployes are available on their rest days only
and have rights for call om any position which they cover during
their five day work week assignnent. When nore than one relief
enpl oye is available on the same day, seniority wll govern.

3. The first-out qualified extra board enpl oye

4, If the position cannot be f£illed. by the foregoing, available
qualified enployes in the office where the vacancy occurs will be
offered the position in seniority order if not working their own
position during the same hours asthe position requiring overtine.
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5. Wen a qualified employe cannot be secured to fill the
vacancy as outlined above, the office force may be rearranged
to the extent necessary to secure a qualified enploye.

The foregoing is not applicable to daily overtine which is
continuous with a tour of duty, nor does it prevent the use
of furloughed employes to perform extra and relief work as
provided in Rule 22."

Carrier also argues that Petitioner has not met its burden of proof in this
dispute. ©Om the property Carrier also raised the points that Caimnt nmade no
effort to qualify hinself for Saturday work and further that the conplaint was
filed some fifty days after the first vacancy. Carrier argues that it has the

sole prerogative t0 deternine whether the enploye is qualified for a position,
unless its judgment can be shown to have been arbitrary and capricious, which
has not been dome in this case.

Petitioner states that not only waa O ai nant the seni or employe in-
vol ved but the Saturday work was the same work he performed throughout his regu-
lar work week and he was obviously qualified to performon Saturdays. Further-
nmore, Petitioner argues that the record of Caimant's sexvice with Carrier
denonstrates that he is amply qualified to work al one on Saturdays;twenty two
years seniority and fifteen years work on the two |argest one-nman agencies on
the property.

Both parties subnitted new evidence and argunents in their subm ssions
to this Board. Such material wll not be considered in accordance with |ong

established practice and awardsof this Board.

The record of the handling of this dispute on the property indicates
sone confusion on the part of Carrier as to the precise position being con-
sidered: there is substantial reference to ratin% and a rate clerk's duties,
which are mot at issuein this matter. Nor is there any relevance to Caim
ant's ability (or lack of same) with respect to any other position than that
under consideration herein.

The record indicates that Claimant's regular position, for which he
was admttedly qualified, had the follow ng basic duties, as described in
Bul l etin No.20, dated Julyll, 1972:

"Be famliar with and execut e demurrage rul es and regul ations;
prepare demurrage report, interchange reports, transit statenents
receive and sign bills of lading; waybilling when necessary; oper
ate typewiters; and general office work."
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The Superintendent's Findings, in a document dated April 27, 1973, de-
scribed the duties which were to be performed on Saturdays by the clerk's

position in question as fol | ows:

"Receipting bills of Lading

Supervi sing piggyback operation

Vaybi | 1ing

Switching waybills

I nt erchange reports

Constructive placenment notices

Notification of custoners as required

Tel ephone and handling of unusual requests."

Wth respect to Carrier's comments on the property, the C aimherein, although
fifty days after the first vacancy, was tinely under the Agreenent. Further
there i s no Rule.requirement cited which requires qualifying for Saturday
work. An exam nation of the functions described by the Superintendent, above
does not support the contention that the Saturday duties were considerably
more varied than those during the week; there are only a few additional func-
tions which were not specifically described as part of Claimant's regular
responsibilities. Furthernore, it is clear fromthe record that Claimant has
functioned independently, as on the Saturdays in question, when he operated
one man agenci es. On balance, as the record indicates, the Carrier's decision
that Cainmant was not qualified to performthe clerk's duties on Saturdays
seens arbitrary and capricious « and not warranted by the facts. Qur conclu-
sion, therefore, is that the Caimnust be sustained

FINDINGS: The Third Division of the Adjustnment Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes i nvolved in this dispute are
respectively Carrier and Employes W thin the neani ng of the Railway Labor
Act, as approved June 21, 1934;

That this Division of the Adjustnment Board has jurisdiction over
the dispute involved herein; and

That the Agreenent was viol ated.
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AWARD

d ai m sustai ned.

NATI ONAL. RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

ecutive Secretar y

Dated at Chicago, Illinois, this 19th day of My 1976.



