NATI ONAL RAI LROAD ADJUSTMENT BOARD
Awar d Nunber 21074
THIRD DI VI SI ON Docket Number CL-21010

Irwin M Lieberman, Referee

(Brotherhood of Railway, Airline and Steanship O erks,
( Freight Handlers, Express and Station Enploys
PARTI ES TO DISPUTE: (

(The Baltinore and Chio Railroad Conpany

STATEMENT OF CLAIM: Claim ofthe System Committee of the Brotherhood (G.-7723)
that:

(1) Carrier violated the Agreement between the parties when on June 5,
6, 6, 7, 8,9, 11, 12, 13, 14 and 15, 1973, it required and permtted train
service enpl oyees not covered thereby, to request and recei ve permission to
cross their train over the main tracks and to report their train clear of the
main track thereby performng work of blocking trains and exchanging ot her
information relating to the movement of trains at Lodi, Chio, to the train
di spatcher overthe tel ephone via the operator at GN Tower, Geenw ch, Chio,
and

(2) Carrier shall, as a result, conpensate C. R Taddeo, i ncunbent
Agent - Qperat or at Nova-Lodi, Chio, three (3) hours pay at pro rata rate for
each date of June 5, 6, 6, 7, 8, 9, 11, 12, 13, 14 and 15, 1973.

OPI Nl ON OF BOARD: Cai mant was assigned es Agent-Qperator in a dual capacity:

he performad service at Nova, Chio 8:00 AM to 2:00 P.M

and at Lodi, Chio from2:30 P.M until 4:00 P.M Mondays through Friday (rest

days Saturdays and Sundays). Carrier operated a train knowa as the Willard=-
Woster Local over the main line to Lodi and then over a branch line to Woster,
returning daily reversing the route.. On the trip to Woster the Conductor reported
his train clear of the Eastbound Main Track at Lodi; om the return trip he had

to secure permssion to cone off the branch at Ledi, cross over the Eastbound
Main Track and move westward to Wllard. In both cases the Conductor used a tele-
phone adjacent to the Woster Branch switch at Ledi. [f Caimnt (the Nova-Lodi
Agent) was at Lodi, the Conductor contacted himand he in turn contacted the

Di spatcher at Akron for appropriate instructions to be given to the Conductor.

In the event that Caimant was not at Ledi at the tine that the Conductor needed
to contact the Dispatcher, the Conductor telephoned the Operator at GN Tower
(about twelve niles east of Nova,} who in turn contacted the Dispatcher at Akron
and relayed instructions to the Conductor. The Cains herein are for those in-
stances in which the Conductor tel ephoned the Qperator at GN Tower rather than

C ai mant, who was not avail able.

Petitioner relies on the Scope mule as wel|l as Rules 4(b-2) and 65 of
the applicable Agreenent in support of its position. The Scope Rule is cited
primarily because "Qperators”, "Block Cperators" and "Tel ephone (perators" are
listed therein and it is argued that the work in connection with those classifica=
rions cannot be arbitrarily removed hy Carrier and assigned to other employes.

Rul e 4(b-2) and t he Understanding pertaining to that Rule provide:
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"(b-2) Where work is required by the Management to be
performed on a day which is not a part of any assignnent,

It may be perfornmed by an available extra or unassigned

enpl oyee who will otherwise not have forty (40) hours of
work that weak; in all other cases by the regular enployee."”

" Under st andi ng

******.*

(2) When overtime is necessary to performwork that is
assigned to several positioms but not exclusive to any
single one, preference will be given in the order shown to

(a) the incunbents of the positions on
which the work i s intermingled in Seniority
or der

(b) qualified enployees in the bureau in
seniority order

(e) qualified enployees in the office in
seniority order

(d) qualified enployees on the roster in
seniority order."

Petitioner contends that this Rule was violated in that the work at issue was a
part of Claimant's regular assignment and should not have beem perforned by a
train service employe, Further, this rule specifies how work that is assigned
to several positions will be assigned when it cammot be performed within regu-
| ar assigned hours.

Rul e 65 provides (ia pertinent part):
"Train Orders - Clearance Forms = Blocking Trains.

Copying train orders, clearance forms, or bl ocking trains

at stations where an enployee qualified to do so under this
agreenent is enployed vi.1l be confined tosuch enpl oyee
(provided he is avail abl e and can be promptly | ocated). Wen
such an enployee is not used in conformty with this rule he
shal | be promptly notified by Chief Dispatcher and paid three
hours at pro rata rate. This rule does not apply to Train Dis-
patchers performng such duties at/or in the vicinity of the

di spatcher's office location in the normal course of their
regul ar duties
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"Except in emergencies, when enpl oyees not covered

by this agreement are required to copy train orders,
clearance forms or block trains at a |ocation where no
qualified enpl oyee covered by this Agreenment is em

pl oyed, the proper qualified enployee at the closest

| ocation where a qualified enployee covered by this
agreenment is enpl oyed shall be pronptly notified. by
Chief Dispatcher and paid three hours at pro rata rate.”

The QOrganization contends that the term"blocking trains" neans the sane

thing under rule 65 as it did under the previous Agreenent in Article 35. In

this case, it igurged that the blocking of trains was perforned by the use of

t el ephone and the work in question is confined to enployes covered by the Agree-
nent; when such employes are deprived of their functions, under Rule 65 a pen-
alty-paynent is mndatory. Petitioner insists that the work in dispute has his-
torically and exclusively, on a systemwide basi s bel onged to enpl oyes covered by
the Agreenent. A hunber of exanples of prior disputes and settlements as well

as Awards of this Board have been cited.

Carrier argues that Article 35 of the predecessor Agreement preserved
the use of the telephone to covered employes, which is quite different fromthe
provi sions of Rule 65, and Petitioner, by this Caimis attenpting to extend the
Agreenent to restore the old proviso. Carrier states that the action of the Con-
ductor in contacting the Qperator at GN Tower for perm ssion to occupy the track
and to report his train in the clear did not constitute a "train order" or "block-
ing of trains": ergo, this action did not violate any of Clainmant's rights. Car-
rier admts to having paid Cainmant herein a two hour call whenever a Conductor
used the telephone to contact an Qperator at GN Tower, based on Award No. 244 of
Speci al Board of Adjustment 355 which was rendered in 1964. These payments were
di scontinued on June 4, 1973 upon the effective date of the current Agreenent,
when Article 35 was superceded by Rule 65. Article 35 provided:

"USE OF TELEPHONE.

It is not the disposition of the Railroad to displace
operators by having trainmen or other enployees operate

the tel ephone or other devices for the purpose of block-

ing trains, handling train orders or nessages, except in

case of such energencies as interruption or suspension of
service by reason of wecks or the forces of nature or where
life is endangered. Use of the telephone or other devices

by ot her enployees under this exception may only be continued
until an enpl oyee covered by this agreenent can be made avail -
able. This Article does not restrict switching crews primarily
engaged in revenue service fromusing the tel ephone or other
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devices at the ends of passing sidings or spur tracks
where no operator position has existed since July 1, 1928,

t 0 communicate With the nearest operator on duty, provided
the nunber of separate tines that the tel ephone or other
derice IS so used et any one location shall not exceed four
(4) in any eight (8) hour period, nordoes it restrict any
crews fromusing the telephone or other devices t0 communi=-
cate Within station limts with the operator.”

Carrier argues that Rule 4(b=2) does notsupport the aimin that it does not
preclude Carrier f£rom assigning clerical work to nore than oneenploye; in fact
the provisions of Section 2(a) of the Understanding (supra) contenplate the
agsigmment Oof work to nmore than one position. Carrier avers that the bul k of

the communications between the Conductor at Lodi and the Dispatcher at Akron

had been handled through the Operators of GN Tower since Novenber 1, 1965. A
principal point is made that the current (consolidated C erk-Tel egrapher) Agree-
ment contalns no rule restricting the use of telephone to clerical employes. In
fact, it is urged that there was no requirement in the current Agreenent that the
Conduct or conmunicate with the Dispatcher through any Operator

Rule 65 is restricted to". ..copying train orders, clearance forms or
bl ocking trains...." which is significantly different fromthe provisions of
Article 35 of the predecessor Agreenent which stressed the operation of the
t el ephone for ", ..the purpose of blocking trains, handling train orders or mes-
sages.. . .", It is clear that practice and precedent involving Article 35 are
not controlling insofar as Rule 65 is concerned.

The principal question to be resolved in this dispute is whether or
not the actions of the Conductor in phoning the Qperator at GN Tower for per-
mssion to come Of f the branch and use the main track and on the other |eg of
the trip to report his train clear of the main track constituted "bl ocking of
trains" or "copying train orders". It is clear that there' was no copying of
train orders involved in the incidents. In Award 12768, we outlined the func-
tions which nust be present for blocking of a train to take place

"In consideration of the foregoing discussion, it becomes
apparent that there are several essential elenents that
must be present in order for a blocking of the train to
take pl ace. They are as fol | ows:

1. The decision that the train may move into the bl ock
2. Commmication W th adjoining block operators and the
di spat cher
3. Recording all necessary information on the bl ock sheet.
4. Obtaining information concerning the location and reedi-
ness of the train in question to proceed."”
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In the instant dispute the Conductor had nothing to do with authori-
zing the novenent of other trains or even his ow train. As we said in Award
12768 the nost essential function involved in the blocking of trains is the
decision that the train my move into the block; the Conductor herein had
nothing to do with this decision. In many previous cases we have held that the

use of the telephone by train service employes to report thenselves clear or to
obtain permssion to use certain tracks does not constitute the copying of
train orders (see Awards 15003, 11161, and 14028 for exanple); we reaffirm that

posi tion.

After careful examnation of the facts, the arguments presented and
the many cases cited, we can find no support for the position that the Agree-
ment was violated. Based on the entire record, therefore, the clains nust be
deni ed.

FINDINGS: The Third Division of the Adjustnent Board, upon the whole record
and all the evi dence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes within the neaning of the Railway Labor Act,

as approved June 21, 1934,

That this Division of the Adjustnent Board has jurisdiction over the
di spute involved herein; and

That the Agreement was not viol ated.

A WARD

d ains denied.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: é ‘%

Executive Secretary

Dated at Chicago, Illinois, this 19th day of May 1976.



