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Irwin M. Lieb-, Referee

(BrotherhoodofRailway,Airline  and

I
Steamship Clerlu, Freight Handler6,
Fixore and Station Fmlo~es

PARTIESTODDISR?fE:(  - .- -
(Grand TNnL Western Railroad Compaq~

STAT- OF CUIk Claim of the Systam Comittae of the Brotherhood
(GL-7876) that:

(1) Carrier violated the Agreement between the partie when it
rem~vedMrs.A.Willlam6  fromthe Building Janitor 866Qnm6nt rithoutjrut
and suffic16nt cause, curd dl6ciplined her without benefit of a formal
hear*.

(2) Carrier ohall ccapenoatc Mro.WiLliamo for allwages and
other losses sustslned account of lpr removal f+rcm the assigmmt.

OPllUOlV OF BOARD: ClaImantwas hiredby Carrier onSeptember 25,1569.
She worked as a Crosrlqman until Way 4, 1971 when

she bid on and received a poeltlon a6 Janitor in the mation Depart-
ment, which she held until March 20, 1973. She was off injured from
March 20 to Mq 14, 1973. On Auguet 8, 1973, rbe was the successful bidder
on a porltion as Tower-Clerk/Fay  Clerk which 6he held util March 8, 1974.
On that date. due to a force reduction. she exercised her seniority rinhts
andwent
on March
a letter

on March

ba& to 6 position as Janitor-on the 2nd Floor of the butid&.
15, 1974, after five days of work 6.6 a janitor, Claimant received
fromthe Trawterwhich provided:

?Shis is to advioc, that yuu have been disqmlified as a
zh;;itor in the pbntlac Termlnal, due to pwr

.

Your name ha6 been placed at the bottom of the Clerks
Rarlougb  Board, but you will not be called for a Building
Jan3+&?s peition, due to di6qualificatlon. You may be
celled for other work in Rmtlac, when vacancie6 occur."

15, 1974 Petit+er submitted a Claim on behalf of Clalmant~aUeg-
ing violation of Rule 26 and requesting an Unju6t Treatpclt Hear* (under
Rule 34). It18 noted that in the course of the bamlling on the property
Curler agreed, without pejudice to it6 porition, to pamit Clahant to
bid on a Janitor'6 porition, which 6he did 6uccerofUly on Auguot 22, 1974;
shewas not called for aoyworkpriortothattime,ba6edonherpo6ition
on the *lough li6t.
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The most relevant nile6 cited by the pertIe in thi6 dl6pilte pro-
videa6 follows:

"FIULE~ --TIMEIUWIiIClfTOQUAL~

(a) Roployee6 entitled to bulletined poritions or
exercisi6g diS~eW& right8 wlllbe alhfed thirty
(30) work- daya in which to qualify, and failing,
shall retain all their 6eniorit.y  right6 an3 may bid
onanybulletioedporitionr  butmaynotdisplace  w
regularly Mlignsd employee except that an employee
.who fail.6 to qual%fyon atrnportrpvacancymayim-
mediately return to hi6 regular po6ltlon.

(b) When it. is definitely determined, through hearing
if deoired, that the employee cannot qualWy,henrj
be remved before the expiration  of thirty (30) workin@
dsys.
(c) Faployeeo wFU be given IbU cooperation of depart-
ment head6 andother intheir aiiortr to qualify.

RULE 25 -- ADVICE CP CAIlSE

An employee, charged with on OffMoe, 6h~U be fbrnirhed
vith a letter stating the preccire charge at th6 ti6m the
chargei6made.

RULE26 -- IlWESTIGATIC#l

An~eewho~beenirrtheoarvice~ethanr~y
(60) daysorwhooe applicationhao beenfomallyappmvad
shallnotbe discIplInedor dl6mi666dwithout invertigation.
Hemry,harenr,khcldoutofrarvice~~~  in-
vestigation. The inve6tlgation6hallbeheldwithinten
(10) dv of the date when charged rlth the offeme or
held fI'om6erviCe. A d~i6ionwillbarcldcrrdwithintW8
(10) *6 after mupletlon of invertigatlon.

RuLs34--GRIEvAHcEs

~nemployeewho con6ider6 him6elfunju6tlytreated,other-
wise than coveredby theoe rde6, Ohallha~e the 6a66 ri@t
of investigation, appeal and reprerentation  a6 protided in
Rule6 26, 27, 28, 31 ard 32, If written mquert which 6et6
forth th6 cmpLoyee'6 Ccmplaiat i6 IMde to hi6 irrcdtite
superiorvlthln 6m (60) day6 of cause of collplaint."
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The IpinCiF8.l  t-t Of %titiOlU!r'O pO6itiOn i6 that Carrier im-
properly u6ed the technique6 of dirquallflcation a6 a fozm of di6clpUne.
Thi.6 WM PlbtMtlY hI&U'OW 6inCe CldMtlt WM thU6 deprived Of due mCe66.
Additiamlly, it i6 arguedthatClaimant'6  tvo- of6ervicca6 ajani-
tor previously did mt require her requalification for thi6 reamd time.
It ia also argued that 6he wa6n't allowed a reasonable period in vhlcb to
+aXfy sndwao mtglventhe cooperation r6quiredbytheRule. Flually,
it i6 asoertedthatthe evidence didnot6upport'Carria*r  conclu6ionthat
Claimant wa6 unqualified; Petitioner also note6 that it had been the prac-
tice on $hi6 property mt t0 rmire rOqM.UfiCation of (IkilLed 6@oye6
who went back to a porition on which they had prev3m6Q qgalified.

Carrier contends, inter alla, that no hearing WM required prior
to the diequalification of Claimant. It I6 argued fbrther that Rule 26 16
not applicable to tbia di6plte 63nce Claw was neither dirciplined nor
diOmi66ed. IhOt Oi&UifiC6Ut~;  Curia  inriOt that Rule 8 16 Cl6m S&I
unambiguou6 ?n it6 face and applieo to all employeS eachtjme an -loye
receiver a bulletined porition or exerci6er renlorlty. Furthe+, Carrier
arguer that the record 6how6thatClaimntdidnotdesm6trate,withkra
reasonable period, that 6he had th8 abUitJ  and qualificationa  required of
the pooition in que6tion. Carrier Cite6 the cvidclrce of five 6upervlsors
who testflied at the hearing. In it6 6U~66iOn, Car~ict Otated:

"Rule 8 of the Apeoment mke6 m exceptlone Wh.StOOWU
for U~~LSQ~OY~ IWPO~~ because 6UCb e6tpbyeC  iray have
previouoly held the 66ne or a 6lmil6r pooition. Rule 8,
by ita. l-e, 16 applicable  to all wployeeo and all
ladletined pos1tlons. To Uphold the oplofee6 CCUttM-
tiono with reepoct to Rule 8, would be to write new pro-
tieions Into ths Atie ark3 thL Honorable Board ha6 held
on numemus dccoeiono that thio it cammt do. Rule 8
mustob~lyapplyto~~~c~t~theJrbidor
di6placeonto.apo6ftion  becau6e in rme ca6e6 a period
Of~~~~~6b&W6eUtheth6SU~~ee
initially heJ.d .a pooltlon and th6 time the employee re-
tU?M to 6UCh pO6itiOn. Thuo, -ical or mental con-
ditions couldchanga 6a -6 abilityto a@npUfoir
satisfactorily the duties of a pO6ition they formerly held.
in the hstant case we have what appear6 to be a change in
the attitude of the claimant toward6 jMibh?d dUtie6.
whether her uparience on cleriC6+l dQtie6 SUbmquemt to
leaving a janitors porltion cau6ed her to look upon jaai-
tom work as menial duties beneath her dQnity, or for
What reMOn her perfOmanCe on the janitor6 po6itiOn
dmpped so fzbelowthatexpectedofan  mloyee camot
be explained,however, the record inthi6 ca6e clearly
shows that hu attitude and interest ti her work and @itY
of work a6 a janitorwa6 sobadthatcarrler  hadto dia-
qualify her from the pO6ition."
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Thve i6 no doubtthatCmriuh8s  therightto determine au
employe's qualification, aud la the aboence of an arbitrary or umarranted
conclusion, such judgaent of ability and fitness will otaud. yurther, in
the absence of contractuel restrainto, which are abrent in thie case, Ouch
judgment6 are not re6triCted to the first tim au ee work6 on a job.
WoweVer, this CM0 1.6 peculiar in OeX-Sral r66peCt6. First, What i6 iIl
question 16 the employe's attitude and diligeuce,, rather thau ability.
This gives rire n8turaUy to the question of the pmpriety of u6ing die-
qualification rather than discipline as the basis for action. Then, it is
obviou6 to Csrrlu,that the Claimant wa6 I6 a very low skilled pooltlon
which she had previously filled sUCCe66~ for two yearo; thi6 too give6
cause for questioning the use of disqualification. Finally, there wa6 110
evidence of'aqy cooperation whatever accorded thi6 employe, who w86 at best
chagrined with haviug to take a lesoer porition once again. Further, a
five diy work period,(althov:  pumirsible uudu Dule 8 (b), supraJva6 an
extmmely sh0x-t period of time to detemiue qualification uuder all the
cfrcun6tauce6.

In thie dispute, the queotion of vhether the diequalificatIon wan
bleed  8 diOCip1i3arg  action Is a very clooe que6tion, which we do not find
it n8Oe66t%Q,  t0 l’e601Ve. We alao recogalzethatdiequelification canwell
be the penalty imposed in a dL6ciplinarymatter.  We flndthatunder hLl
the circumstance6 in thi6 dispute, the disqualification finding by Carrier
~86 arbitrary sldCapriCious,~Umr~Settcd. Therewa6 too Ohort a
period for qualification,  given the two yeu prior hi6tol'y and al60 ID co-
operation a6 required by Rule 8 (c). The cvidence inthe hearing, 8fter
the fact, ~86 not sufficient to overcome these reriou6 deficiencies. We
agree with the reasoning expre666d  in a related di6pute (Award l3302) In
which we held t&t:

"The alam&& swift action and precipitate decirion of
the Supervl6or to disqualify the Claim8ut.....flie6 In
the face ofthatdegree  of re86onaUe coopantfon 60
apparent ly  inherent  in the language  of Farmph  2 (6).
Wefindfurthuth8ttheconduct  oftheCurler lnthle
c86e asuuutedto 6aarbitraryandcaprlcious  ahrue of
it6 powers and a6 6UCh WM kr vio~tion of the Oppizit
and intent of the Agreement."

FllVDlflB: The ThMDlvi6lonoftheAdjustmentDoard,uponthewhole record
andall the evidence, find6 andholds:

That the parties waived oral hearing;

Th8t the Carrier tithe Utploye6 iuvolved in thi6 bi6pUte are
r66~Ctiw~  Carrier 81~3 -06 Within th6 melling  Of the RIAilq Labor
Act, as appromiJune 2l,1934;
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That thi6 DitiOiOn of the Adjuotment Bard has jurlrdiction ovtr
the dlsplte iavolvad hcrcin; and

' That the AgrecMnt was viol8tcd.

,AWARD

Claim sustained.

RATIOlULRAIIRQ4DAMIBlU@STBOARD
By Order of ThMDivUloa

Dated at Chicago, minoi6, thl6 14th day of Jum 1976.


