NATIONAL RATLROAD ADJUSTMENT BOARD
Avar d Number 21093
THIRD DIVISION Docket Number CL-21218

Irwin M Lieberman, Ref er ee
(Brotherhocd of Railway, Airlineand

St eamshi p Clerks, Preight Handlers,
Express and St at i on Employes

|
PARTIES TO DISPUTE: ( .
(Grand Trunk \\ést ern Rai | r oad Company

STATEMENT OF CLAIM: Cl ai mof the System Committee Of the Brotherhood
(6L-7876) t hat :

(1) Carrier violated the Agreement between the parties when it
removed Mrs. A, Williams from the Building Janit Or assigmment without just
and sufficient cause, and disciplined her without benefit of a fornal

hearing.

(2) Carrier shall compensate Mrs. Williams f Or all wages and
ot her | 0sses sustained account of her renoval fromthe assigmment.,

OPINION OF BOARD: Claimant was hired by Carri er on September 25, 1969,

_ She worked as a Crossingman until May 4, 1971 when
she bid on and received a position a6 Janitor in the TransportatienDepart -
nent, which she held until Mareh 20, 1973, She was off injured from
March 20 to May 14, 1973. On August 8,1973, she Was t he successful bidder
On a positionas Tower-Clerk/PayCl er k whi ch she hel d until March 8,1974.
On that date. due to a force reduction. she exercised her seniority rights
and went back t0 6 position as Janitor-on the 2nd Floorof the building.
on March 15, 1974, after five days of work6.6 a janitor, Caimnt received
a letter from theTrainmaster whichprovi ded:

"This i S t 0 advise, t hat you have been disgqualified asa
Building Janitor in t he Fontiac Terminal, due t 0 poor
vorkmanship.

Your nane hab beenplaced at the bottom of the Cerks
Furlough Board, but will not be called f or a Bui | di ng
Janitors porition, due t 0 disqualification. YOU may be
celled for other work i n Pontiac, when vacancies occur.”

on March 15, 197k Petitioner submtted a O ai mon behal f of Claimant alleg-
ing violation of Rule 26 and requesti ng an Unjust Treatment Hearing (Under
Rul e 34). It isnoted that in the course of the handling on the property
Curl er agreed, W t hout prejudice t0 it 6 position, t 0 permit Claimant {0
bid on a Janitor' 6 position, Whi ch she di d successfully on August 22, 197h;
she wasnot cal | edf or any work prior to that time, based on her position
on t he furlough 1ist.
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The nost rel evant rules cited by the parties in this dispute pro-
vide asfol | ows:

"RULE 8 -- TIME IN WHICH TO QUALIFY

(a) Employees entitled to bulletined positions or
exercising displacement r i ght 8 will be allowed thirty
(30)working days in whi ch T o qualify, and failing,
shall retain all thei r senlority rights and may bid
on any bulletined positions but may not displace any
regul arly assigned enpl oyee except that an enpl oyee
whofail.6toqualify ona temporary vacancy may im-
medi at el y return to hisregul ar position.

(b) Wien it. is definitely determned, through hearing
| f desired, t hat t he enpl oyee cannot qualify, he may
be removed beforethe expirationof thirty (30)working

days .

(c) Employees will be gi ven full cooperation of depart-
ment head6 and others in their effortsto qualify.

RULE 25 -~ ADVICE (B CAUSE

An employee, charged Wit h an offense, shall be furnished
with a |etter stating the precise charge at the time the

charge is made,

RULE 26 - - INVESTIGATION

An employee who has been in the service more than sixty
(60) daye or whose application has been formally approved
shall not be disciplined or dismiszed without investigation.
He may, however, be held out of service pending suchi n-
vestigation. The investigation shall be held within ten
(10) days of the date when charged with t he offense or

hel d from service, A decision will be rendered within ten
(10) dayz aft er completion Of investigation.

RULE 34 -- GRIEVANCES

An employee who considers himself unjustly treated, other-
Wi se t han covered by these rules, shall have t he same right
of investigation, appeal and representation a6 provided in
Rules 26,27, 28,31and 32,if Witten request which sets
forth the employee's complaint i{s made t{ O his immediate
superior within sixty (60) day6 ofcause of complaint.”
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The principal thrust Of Petitioner's position isthat Carrier ime
proper|y used t he techni que6 of disqualification as aformoOf disciplinme,
This was patently improper since Claimant was thus deprived Of due process.
Additionally, |t is argued that Claimant's two years of service as a jani.
tor previously didnotrequireherrequal ification for this second time,

It 48 al so argued that she wasn't al [owed a reasonabl e period i n whieh to0
qualify and was not given the cooper ati On required by the Rule, Finally,
It is asserted that the evi dence did not support Carrier's conclusion that
C ai nant was unqualified, Petitioner al so note6 that it had been the prac-
tice onthis Er operty not to rmire requalification Of skilled employes
who went back t 0 a position on whi ch they had previcualy qualified,

Carrier contends, inter alda, that no hearing was required prior
tothe disqualificationof Claimant. [t is argued further thatRule261s
not applicabletothisdispute since Claimant WAS neither disciplined nor
dismissed. Most significantly, Carrierinsists that Rul e 8is clesr and
unambiguous on i t 6 f ace and applies t 0 al | employes each time an employe
receiver a bull etined position orexercises seniority. Further, Carrier
arguert hat t her ecor dshows that Claimsnt did not demonstrate, within a
reasonabl e period, that she had the abilityandqualificationsl equired of
t he position in question, Carrier Cte6 the evidence Of five supervisors
Who testifieda at the hearing. [nit6 sutmission, Carrier stated:

"Rul e 80f t he Agreement makes no exceptions whatsoever

for an employee merely because such employeemayhave
previously hel d t he same Or a similar position. Rul e 8,
by its. language, ic applicable { O all employees and all
bulletined positions. Touphold t he employees comten-
tions W t h respect t 0 Rule 8,would be t 0 write new pro-
visions into the rule and this Honor abl e Board has hel d

ON numerous occasions t hat this it cammot do. Rule 8
must obviocusly apply to employees each time they bid or
displace onto a position becsuse in some cases a peri od

of many years could pass between the {ime an employee
initially held a position and the time t he enpl oyee re-
turns { O such position. Thus, physical ormental CON-

di ti ons could ¢ an employees ability to again perform
satisfactorily the duti es of aposition they fornerly held.
In the instantCase We have what appear6 to be a change in
the attitude of the claimnt toward6 janmitorial duties.
Whether NEl experience ON clerical duties subsequent {0

| eaving a janitors pesition caused her to | 00k uponjani-
tors Work as neni al duties beneath ner dignity, orfor
Wat reason her performance On t he janitors position
dropped SO far below that expected of an employee cannot
be explained, however,the record in this caseclearly
shows that her attitude and interest in her workand quality
of work a6 a jenitor was so bad that carrier had to dis-
qualify her fromthe position.”
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There is NO dowbt that Carrier has t herightto deternine an
employe's qual i fi cation, and in t he absence Of an arbitrary Or unwarranted
concl usi on, such judgment of ability and fitness wiil stand. Further, in
t he absence Of contractual restrainte, Whi Ch are abtsent in this case, such
judgnment 6 are not restricted t0 the first time au employe Wor k6 on a | ob.
However, t hi S case is peculiar in several respects. First,\\hat is in
question is the employe's attitude and diligence, rather than ability.

Thi s ?; ves rise naturally t 0 the question ofthe propriety of using dis-
qual i fication rather than discipline as the basis for actiom.Then, it is
obvious t 0 Carrier that the Cl ai nant wasin avery | ow skilled position
whi ch she had previously £ilied succesafully for tWo years; this t 00 gi ve6
cause for questioning the use of disqualification. Finally,there was nmo
evi dence of amy cooperati on what ever accorded this employe, WO was at best
chagrined W t h having t 0 t ake a lesser position once again. Further, a
five day WOr K period,(althov. ' permissible under Rule 8 (D), supra,)was an
extremely shortperi od of time t O determine qualification under all the
circumstances.

I n this di sput e, the questionof whether t he disqualification was
indeed 8 disciplinary action is a very close questiom, which we do not find
it necessary to resolve. \\é also recognize that disgqualification can well
be t he penalty i nposed in a disciplinery matter. \\é find that under all
the circunstance6 in tnis dispute, the disqualification finding by Carrier
was arbitrary and capricious, and unwarranted. There was { 00 short a
period for qualification, gi ven the two year prior history and al 60 no co-
OEerat ion a6 required by Rule 8 (¢). The evidence in the hearing, after
the fact, was not sufficient to overcone these serious deficiencies. W
agree with the reasoni ng expressedi n a rel at ed dispute (Award 13302) in
whi ch we held t&t:

"The alarmingiy swift action and precipitate deeision of
t he Supervisor t 0 di squal i fy t he Claimant....flies in
the f ace of that degree Of reasonable cooperation 60
apparently inherent in the language Of Paragraph 2 (d).
We find furiher that the conduct of the Carrier in this
case amounted to an arbitrary and capricious abuse Of
ite powers and a6 such was in violatiomn Of the spirit
and intent of the Agreenent.”

FINDINGS: The Third Division of the Adjustment Board, upon the wholer ecord
and all t he evi dence, find6 andhol ds:

That the parties waived oral hearing;
That t he Carri er and the Employes involved in this dispute are

respectively Carrier and Employes within the meaning of t he Railway Labor
Act, as approved June 21, 1934;
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That this Division Of t he Adjustment Board has jurisdiction over
t he dispute involved herein; and
* That t he Agreement WaS violated,

‘A W AR D

Cl ai msustained.

RATIONAL RAILROAD ADJUSTMENT BOARD
By O der ofThird Division

A'ITIEST: d' ’

Executive Secretary

Dated at Chi cago, Illinois, this l4th day of June 1976.




