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Joseph A. Sicklee,  Referee

(Brotherhood of Maintenance of Way Fmployee
PARTIESTODISRTfE:  (

(So0  LineRallroadCompauy

STATDIRR OF CUM: Claim of the System Comittee of the Brotherhood that:

(1) The Carrier violated the Agxeuaent when It aarigned  outside
forcer to load end unload grain doors and grain door kite at Kenmare,  North
Dakota (Syrtem File 800-U-59).

(2) The Carrier al60 violated Article IV of the May 17, 1968
Ifational Agreement when it did not give the General Chairmen advance written
notice of ltr Intention to contract said work.

(3) Section Foreman Mllo A. Nyetrom  be aLlowed one hundred nine
(109) hour6 of pay at his time aud one-half rate for Mey 1, 2, 3, 6. 8, 13,
15, 17, 20, 22, 24, 27, 29, June 3 and June 5, 1973 in addition to w at
hir time aM one-half rate for all overtime hours expended by outride forces
in perfoming the work dercribed  la Part (1) hereof rubrequent  to June 5, 1973.

OPINIOH OF EQARD: Clalmant  dieputes Carrier’8 action of aaaerted aesign-
ment  to outeide force6 of certain work regarding grain

doors.

Cerrler aeaerte that the Claimaut  failed to specificrrU.y designate,
on the property, the role allegedly violated. Claimant  inriete that the
context of the flnal denial letter, by Carrier’e  deelgnated  official, leaven
no doubt that the buir of the claim wae uuderrtood. We find it unneceerary
to deeide that ieaue. Amaum.$ng  that Carrier w fully epprfeed  on the
zo&the claim of a violation of the Scope Rule mut nonetheleer  be

.

The role in question ie concededly  a general scope rule. Awards
too numeroue  to cite have coneietently determined that in order to prevail
(,under such a rule) Claimant  must show that the work has been performed  by
the employee by history, cuetom end tradition, to the exclusion of othere,
on a rywtem-wide  baele. Thin Board  hu noted the dirplte between the partiea
in thlr regard and la unable to find that Clalment hae. satiefled the burden
of proof mandated by the prior Awacde of this Board.

We have lloted  that the claim sleo aerertr e violation of Article IV
of the m 17, 1966 llsflonal  Agre-t. Cur review of the record showa that
Claimant  made reference to Article IV In the early stager of the handling
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(June, 1973). bt,we finds further referencetothat  aeeerted  violation
during the remaining  handling on the property evcnthoughthe  netterwas
not submitted to thir Board until October 1, 1974. In fact, when Carrier's
higheet  designated  official Stated  hie underetending  of the lr~e preeeated
in the claim, he nede no reference to Article IV - and Claimant did not
correct hie statement of the ieeue.

Woreover,  we find no reference to Article IV in Clalment'r  Sub-
mirrlon  to thin bard.

Only after Carrier rtated, In itr 8utmiericmhere,  that the em-
loyes had ammrted a violation of Article IV, did Claimant rerpond  in the
Reply 8uhnlrelon,  by citing the Article and concluding a violation.

We feel that the statue of the record clearly ehowr  that the dispute
haudling  on the property dealtwtth  the aelrerted  violation of the Scope Rule,
end e a violation of Article IV. Thatconoludon ir further conflrmedw
the Organizatlon'r  frrilute to mention a violation of Article N in itr Bub-
mlsrionhere. He find lt lnappro~late  to expand our consideration to an
isme which was not thoro@ly handled andurgedbelow.

PWIRIB: The lbird Divleion of the Adjuhme.nt.  Board upon the whole record
andallthe evidence,firdrr endholde:

!fhatthepartleewaivedoralhearlng;

Rut tb cwriar Ndthe  FaployM inWlVed  inthie diqute are
rerpeetively Curiu  and ma vithin tha maning of the Rdlvw L&or
Act, u l mvad Jum 21, 19341

~tth~Di~Fonofthe A~~~Boardhu  juriedictlonovcr
the diepute Involvedherein;  and

That the dabbe diemirati.

A W A R D

Claimdlemisred.

RATxonALRAIlaADADJammTBMBD
~OrderofThlrdDivielon

ATTEST:

Dated at Chicago, IlMnnir,  thie 14th day of June 1976.


