NATIONAL RAILROAD ADJUSTMENT SOARD
Awar d Numbeyr 21105
THIRD LIVISION Docket Number CL-20986

William M Edgett, Ref eree

Brotherhood of Rai |l way, Airline and
Steamship Clerks, Frei ght Handlers,
Exprerr and Station Employes
PARTIES TO DISPUTE:

Norfolkx and Western Rai | way Company

STATEMENT OF CLAIM: C ai mof t he System Committee Of the Brot herhood
(aL=7693)t hat :

1. Carrier violated the Agreenent between the parties when on
February 11, 197k, they arbitrarily and capriciously assessed Clerk M J.
Simwald thirty (30) days act ual suspension,

2. Carrier's action was unjust, unreasonable and an abuse of
Carrier’sdi scretion. The discipline was assessed Wit hout any proof whate
ever Of the charges nude.

3. Carrier shal| now compensate M. J. Sinwald foOr each day hel d
out of service, with seniority and all ot her rightsunimpasired,

OPINION OF BOARD:  Cl ai mant wassuspended for thirty (30) after an
investigation in Whi ch Carri er determined t hat he had
been, as charged, guilty of taking part in an altercation. The Board in a
very | arge number of cases has refused t0 support discipline which a Carrier
has administered when its revi ew of t he transeript Of the investigation has
shown that Carrier acted w thout basing its decisionupon substantial evi-
dence in the record. The transeript Of the investigation in this case shows
that Carrier did not have substantial evi dence upon which t 0 base a fi ndi ng
that the Claimant had taken part i n an altercation. Both Claimant and a
fellow employe testified that the f €l | OW employe was injured in an unfortunate
accident. A third employe was present and testified that Claimant and the
injured employe were €ngaged in adiscussion of politics. Carrier based itsS
finding that Claimant had asssultedhis f el | ow employe | ar %el y On testimony
by the person Just referredto which indicated that after the occurrence the
i nj ur ed employe pointed to a paperweight and t 0 t he Claimant. From that
testimony Carrier deduced that Claimant had thrown the paperweight, rather
than having dropped it as both the Caimant and the injured employe testified.
Carrier's | nf erence may be apermissible i nference, but it doer not rise
above i nference, and certainly isnot Substantial evi dence that Claimant threw
the paperwei ght. Apparently Carrier recognized that fact and refrained from
ei t her charging, or finding, that Claimapt had done that deed. However, in
i 1S written presentation tot he Board Carrier hasar guedvi gorouslythat daim
ant did engage in that course ofconduct. The record is devoid of ot her
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conduct whi ch woul d support the finding that C ai mant had been engaged in an
al tercation, except fortestimony which indicated that Caimnt and the In-

j ured employe had been asked to reduce the | evel of their conversation.

Certai nIJ/, Carrier did mot intend to discipline Claimant for |oud talk, or

it woul d have specifiedt hat offense i n the notice of the investigation and

I N its findings following t he investigation., \Wiat Carrier has done is t O
discipline Cl ai mant foran offemse t hat it suspeets, but di d not prove, that

he committed. Under all Of the circumstances t he Board must sustain the cleim,

FIRDINGS: The Third Division of the Adjustment Board, upon the wholer ecord
and all the evi dence, finds and holds:

That the parties wai ved oral hearing;

That the carrier and the Enployee involved in this dirpute are
respectively Carrier and Enpl oyee within the neani ng of the RailwayLabor
Act, es approved June 21, 193k;

_ That t hi S Division of the Adj ustment Boar d has jurisdiction over
t hedi sput e involved herein; and

That the Agreement wa#/i Ol at ed.
AWARD

Cl ai msustained.

NATIONAL RATIRCAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: 4 .
Executive Secretary

Dated at Chi cago, Illinois, this 29th day of  June 1976.



