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WUiam M. Rdgett, Referee

(Rrotherhoodof  Railway, Airline and
( Steamnhip Clerka, Freight Handlera.
( Exprerr and Station R&.oyer *

PARTIXTODfS~E:
Rorfolk and We&ern Railway Company

STATPIWT IX CLAIM: Claim of the Syatm Codttee of the Brotherhood
(GL-7693) that:

1. Carrier vlolated the Agreement between the parties when on
February ll, 1974, they arbitrarily and capriciourly anrclresred Clerk M. J.
Sinwald thirty (30) days actual auapenalon.

2. Carrier's action wan unjust, unreasonable and an abuse of
Carrier's discretion. The discipline was aaaessed without any proof what-
ew of the, chargea made.

3. Csrrler shall now compeM8t.e M. J. Sinwald for each day held
out of service, with seniority and all other right8 unimpaired.

OPIXI~OPBCARD: Claimant was crurrpended  for thirty (30) daya after an
inverrtigation In which Carrier determIned that he had

been, aa charged, guilty oft- part In an altercation. The Board In a
very large number of case8 haa refueed to support discipline which a Carrier
has administered when ltr review of the transcript of the investigation  ban
shown that Carrier acted without baaing ita decision upon rrubatantial  evl-
dence In the record. The tramcrlpt of the inveatigatlon In this cane chows
that Carrier didr&have substantial evidence uponwhich to bane a finding
that the Claimanthadtaken part in an altercation. Both Claimant ani a
feUow employete&Mfledthatthe  fellow Qploycwaa jnjured in anunfortunate
accident. Athirdemployewaa  present andte~tlfledthat'Cla5mantcudthe
fnjuredemployewere  engaged ina dlrcuarlonofpolitlc~.  Carrierbaaed its
finding that Claimcmt had arrraulted hir fellow employe largely on teatiraq
by the person just referred to which indicated that after the occurrence the
injured employepointedto apapexweightand to the Clajaant. Prcmthat
teat~~Carricrdcduccdt~t  Clsimanthsdtbrownthe paperweight,rather
than having dropped it aa both the Claimant and the injured enploye testified.
Carrler'a Inference may be a permiaalble inference, but It doer mt ri.ee
above inference, and certalnlyir mt substantial evidence thatclalmantthrew
the paperweight. Apparently Carrie recognizedthatfactandrefrained  frcn
either charglng,or finding,thatCla.imant had done that deed. However, in
its writtenpre6entatlonto  the DoardCarriahaa  argued vigorously that Claim-
ant did engage in that course of conduct. The record is devoid of other
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conduct which would support the finds that Claimant had been engaged in an
altercation, except for testimony which indicated that Claimant and the In-
jured employe had been aeked to reduce the level of their comerration.
Certainly, Carrier did not intend to discipline Cla+ for loud talk, or
it would have rpecified that offenae in the notice of the invertigation and
in it.8 findingr followiq the iavertigation.  What Csrrier haa done lr to
dircipliae Claimant for an offeme that it mepectr, but did not prove, that
he committed. Uhder all of the circumetancee the Bou%Imart ruetalnthe claim.

FllsDIIP(IS:  The ThirdDlvirionoftheAdjuetmentBoard,uponthewhole  record
and allthe evidence, find8 aad holde:

That the partier waived oral hearing;

That the Carrier and the Employee involved inthie dirpute are
respectively Carrier and Employee within the meaning of the Railway Labor
Act, es approved June 21, 1934;

That this Division of the Adjustment Board haa juriedictlon over
the dispute involvedhereia;and

!l'hattheAgreeme.ntw~  violated.
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Claim mustained.

nATI(IAAGmoAD-BaARD
m CHerof ThMDivielon

Datedat Chicago, IlUmis, thie 29th day of June 1976.


