RATIONAL RATIROAD ADJUSTMENT BOARD
Award Number 21106
THIRD DIVISION Docket Number CL-21206

Irwin M. Lieberman, Referee

(Brotherhood of Railway, Airline and
Steanship Clerks, Freight Handlers,
_Express and Station Employes
PARTIES TO DISRUTE: (

(Chi cagoand Forth Western TransportationConpany

STATEMENT OF CLAIM: C aimof the System Committeeof the Brotherhoed,
GL-7955, that:

1. Curl er vioclated the termsof the Current Agreement,particu-
larly Rule 21, when under dat e of August 29, 1972 it dismissed Mr. R. G.
Schm dt, car elerk,from the serviceof the Carrier a6 a reswlt of an im=
proper investigation hel d on August26, 1972, and;

2.Carrier shall be required to reinstateMr. R G. Schnidt,
with all rights uni npaired, and t 0 compensate him from August 29, 1972 for-
war d untilhe is restored to service,i ncl uding fringe benefits, and;

3.In addition to the money amounts ciaimed above, the Carrier
shall pay Mr, R G. Schm dt interest thereon at the rate of 6per cent per
anmum, t 0 be compounded on each anniversary dateof the claim

OPINION OF BOARD: Claimant was discharged, in this dispute, for vicla=

tioms of RuleG. Caimant, a Car Clerk, had not re-
ported for duty at 7:00 P.M on August 16, 1972. He appearedOn the prop-
erty and talkedWi th hi s supervisorat about 8:45 P.M that night. An
investigation was conduct ed on August 21, 1972 t 0 det er mi ne hi 6 responsi-
bility for failure to protect hi 6 assigmment. As aresult of this investi-
gation he was assessed ten days' deferred discipline. On August 22, 1972
he was charged with aviol ati onof RuleG while on Conpany property at about
8:50 P.M ON August 16th. After am investigation hel d on August 26, 1972
Claimant was dismissed from service. |t is the |atter incident which is
the 6ubjwt of this dispute. A further problem occurred subsequent to
Claimant's dismissal and is raised by Carrier. In accordance \ith well
established doctrine and rules, we cannot consider evidence Wit h respect

t 0 disciplinary matters Whi Ch was not raised at the time of the investiga-
tion onthe property; consequentlytbat naterial cannot beconsidered.

Petitioner takes the position that Carrier did mot prove it 6 case
inthis dispute, sincethe Supervisor testified that he coul d not determine
whet her or not Claimant had been drinking. Murther it is argued that Caim
ant had been called to come and talk to his supervisor and was not at work
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at the time. Finally, the princi pal srgument madeist hat Claimant was sub-
Jected t 0 double j eopar dy as a consequence of two investigations stemming
fromthe same incident. First Division Award21343 is cited in supportof
this last argunent.

Carrier argues that in this dispute Clalmant's guilt was clearly
establighed at t he investigation by his own admissions that he had been
drinking., Further, it is contended t hat Claimant was nottried twice for
the ecc160ffense. In the first i nvestigation he was tried for 6 distinct
offenses failure to protect his assigmment;in t he second | nvestigation the
issue was viol ation of Rule G.

It must be noted that there wasam addition to Rule @ in 1971: the
last paragraph. The entire Rul e provides:

"The use of alcoholic beverages or narcotics by employes
subject to duty is prohibited. Being under the Influence
of al cohol i ¢ beverages Or narcotics whileon duty or on
company property isprohi bited. The useor possession Of
alcoholic beverages O narcotics whileon duty or on com
pany property i s prohibited.’

Employesshal | not report for duty underthe influence of
any drug, medication or other substance (i ncl udi ng those
prtrcribtd by a doctor ordentist) that will in say way
adversely al ter t hei r alertness,coordination, reaction,
response or safety; their use or possession while on duty
or On company property is prohibited."

The Orgesnization's argumeat with respect to doublej copardy isnot
well taken. Claimant was tried for two different offenses: fai | ure to pro-
tect his assignment and secondly, violation of Rule G, Thus, he was not

.tried for the same offenge twice but rather was tried for t wo distinct vi ol a-

tions arising fromt he same circumstance. This is analogous to a criminal
being tried separately for rapt and robbery, both arising from the same i n-
cident. We conclude that Claimant was not charged twice with the sameoffense
arising out of the sameoccurrence, as \ere the facts in FirstDivision
A - 23 3 4 3

The unrefuted testimony at this investigation i ndicate6 that Caim
ant had tol d his supervisor, when he tal ked with him on t he evening of Aug-
ust 16th, t hat he felt he should not go to work since he had been taking
allergy pillsand also Ne had decided to get drunk, It would :uppear clear
that Claimantwas in compliance with the addition to Rule G, supra, when he
chose not to report to workon the night in question. |t is iromic that in
explaining hi 6 reasons Whi ch involved obeying t he rule,he should be hel d
to be im violation thtrwf. Under that ecircumstance,| do mot deemit im=
portant (O determine whether or not the evidence indicates he had been cal | ed
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t 0 seehi 6 supervisor in person. There 18 obviously someambiguity in t he
total new RuleG: specificallythe prohibition sgainst theuse of al cohol

Or drug6 while"subjeet t 0 duty" i n relation t0 t he sentence"employes shall
not report for duty under the influence...." There is no question but that
C ai mant had been taking pills aswel| asbeer about the time he was to go
to work, which under Rule G and it6 |atest change woul d preclude hi6 going
to work 866 contrasted with being a direct violation of the first part of

t he rule). Forall the reasons | ndi cat ed, and under the particular circum-
stances Of this dispute, the C ai m must be sustained. The remedy requested,
however, is inconsistent with the provisions of the Agreement. Fringe
benerits and interest payments are not contemplated in the Agreement Claim-
ant shall be reinstated and made whol e i n accordance Wit h Rule 21 (c).

FINDINGS: The Third Division of the Adjustment Board, upon the Whol e record
sad all t he evidence, findsand holds:

That the partieswai ved oral hearing;

That the Carrier and the Employes involved in this di spute are
respectively Carrier and Employes Wit hi n the meaning of the Rai | way Labop
Act, as approved June 21, 19343

That this Division of the AdjustmentBoard ha6 jurisdiction over
t he d¢ispute | nvol ved herein; and

That the Agreement was viol at ed.
A WA R D

C ai msustained; Claimant shall be reinstated i n accordance With
Fule2l (c).

NATIONAL RAIIROAD ADJUSTMENT BCARD
By Order of Third Division

ATTEST: ‘.
Executive Secretary

Dat ed at Chi cago, Illinois, this 29th day of June 1976.



DISSENT OF CARRI ER MEMBERS

T0
THIRD DIVISION AWARD 21106 (DOCKET CL-21296)
( Ref er ee Lieberman)

Awar d 21106 is i n serious error i n sustaining t he cl ai mon thebesis

of the second part of Rule G.

Claimant was not charged with violation of the second part of Rule G.
He was charged with the f£irst portion thereof which prohibit6 the use of

al cohol i ¢ beverages or narcotic6 by employes subject to duty, and being

under the influence thereof while on company property. Certainly, the

second part of Rule Gdoes not nullify the first part, as the ngjority
seems t0 think when they refer to an alleged anbiguity that actually is

non- exi st ent .

The unrefuted record devel oped that claimant’s on-duty tine was
T:00PM. \When he failed to report for duty hi6 supervisor called hi6
home several times, and checkedt hr ougbt he yard, but was unable to
locate or contact him Hethen called a replacenment to fill the job.
At 8:50PM d ai mant Shoved up and stated that he had gotten involved in
a bar and aidn't notice the tinme, that he had had a few beer6 and had

taken some al | ergy pills.
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Thus, by his own admission he had been using al coholic beverages and
narcotic6é not only while subject to duty but al so when he should have
been on duty; andhe was oncompany property. H's excuse for being on

company property i n that condition vaa:

"I mght state that on nmy way hone it is
just about impossible for me to get there
without com ng ont o company property”.

He wasnot responding to acall to see his supervisor in person,
sinply because he was unaware that hi 6 supervi sor was | ooking for him
Thenmgjority doesn't "deem |t inportant to determine vhether or notthe
evidence indicates he had been called to seehis supervisor in person”.
Apparently, the majority feels it also is not Importantthat C ai mant
was on his way home, that he was on conmpany property under the influence
of alcohol and narcotics, nor that he stopped merely to tell his
supervi sor that he wasn't goingto work but was going to go out “drink

some Wt and get drunk".

The conpl et el y unconsconable di sregard by the majority for the

facts in the record, and the clear and undenied violation of Rule "g",
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renders this avard a complete nullity. It is not supported by the record,

by the agreement, or by castl aw of the Natiomal Railroad Adjustment

Board. We,therefore, register our most vigorous dissent.

: ZZVVIWW_

G. M. Youhn

P. C Carter

YR

W FEuker

B. L. Maylor d

. CARRIER MEMBERS
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TAPOR MEMBER'S ANSWER
0
CARRI ER MEMBERS' DISSENT
, TO
AWARD 21106 (Docket CL~21296)

(Referee Irwin M. Lieberman)

The dissent registered by the Minority is not supported by the
admissible evidence of record. Their arguments are based upon
(1) inadmissiblz evidence, and (2) taking testimony out of context
of its proper setting.

Their argments to the contrary notwithstanding, the Carrier
made all parts of Rule G, as revised effective June 1, 1967, a
part of the proceedings.

The secord part or paragraph of Rule G carries an absolute
prohibition ageinst an employe reporting for work “under the in-
fluence of any Zrug, medication or other substance (including
those prescribe3 by both a doctor or dentist) that will in any
way adversely aiter their alertness, coordination, reaction,
response or safety. "

The transcript of the proceedings shows that the enploye was
on the property at the request of tie supervisor for a personal
meeting and that he reported that he had not covered his work
assignment becz:se he had been taking medicaticn for an allergic
condition, as well as having had beer. This testirony was un-

challenged at tre investigation. The. second parasrach of Rule &
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justified his absence from work and as his appearance was made
on the property at the request of the carrier, no discipline was
justified.

Eased upcn the admissible facts of record and the rule,

the award by the Majority was just and proper.

vt Fp

labor Merber .

Answer to Dissent
Award 2110A



