NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Nunber 21114
THIRD DI VI SI ON Docket Number clL-21120

Frederick R, Blackwell, Referee

(Brotherhood of Railway, Airline and Steamship O erks,
( Freight Handlers, Express and St ati on Employes
PARTIES TO DISPUTE: (
(M ssouri Pacific Railroad Conpany

STATEMENT OF CLAIM C aimof the SystemCommittee of the Brotherhood (GL~
7833) that:

1. Carrier violated the Clerks' hules Agreement Whi ch becane
effective March 1, 1973, when it terminated M. Kenneth L. Maddox's services
in Seniority District No. 27 and removed his name from t hat roster i n Vvio-
| ation of Rules 3, 18 and related rul es of the O erks' Agreement. (Car-
rier’s file 205-4855)

2. Carrier shall now be required to conmpensate M. Maddox for eight
hours' pay at the pro rata rate beginning December 18, 1973, and continuing
each subsequent day thereafter. Caimisin addition to any other compensa~-
tion M. Maddox might receive fromthe Carriers, wha am parties t0 the Agree-
ment whi ch became effective March 1, 1973, until the violation is corrected
by restoring M. Maddox's name t0 Seniority District Boster No. 27.

3. Carrier shall also be raquired t 0 reimburse M. Maddox for
novi Ny expenses i N the amount of $537.40 account of Carrier'sarbitrary ac-
tion and abuse of discretion,

4. Carriershal | alse be required to pay M. Maddox six percent
(6%) i nterest conpounded annual |y, on the monies imvolved in this claimuntil
the viol ation ia corrected.

CPI NI ON OF BOARD: The parties @ YOl that the C ai nant has a seniority date

of May 3, 1972, as a Telegrapher-Clerk, Wi th the Texas and
Paci fi ¢ Railway Compamy, Seniority District No. 53, Texarkana, Texas; t hat he
was furloughed fromthat conpany im Cctober 1973; and that, from Cctober 23

t hrough Decenber 17, 1973, he worked a Telegrapher-Clerk Vacation Rel i ef assign-
ment, om the property of the herain Carrier, t he Mlssouri Pacific Reilroad Com-
pany, at Little Rock, Arkansas, in Seniority Distxiet No. 27. On Decenber 17,
1973, the O aimant was separated without a hearing from hias enpl oynent with

the Mo Pac, Oon the basis that he was an employe Wi th less t han sixtydays ser-
Vi ce whoae application for enpl oynent had been di sapproved under Rule 38(a).

The claimis that the severance of tho O aimant wthout a hearing
was Viol ative of the Agreenent, because his employment date of May 3, 1972 with
the Texas and Pacific applioo to his service with the Mo Pac and he was t hus
entitled to a Rule 18 hearing which appiies t 0 dismissal of enpl oyee with nore
than sixty days of service. These aasertions am based on the contention that



Award Number 21114 Page 2
Docket Nunber CL-21120

the March 1, 1973 Agreenment between BRAC and the Mo Pac Railroad Conpany,

the Texas and Pacific Railway Conpany, and the Mssouri-Illinois Railroad

Conpany applies equally to all clerical employes of the three Carriers, sub-

ject to certain exceptions not herein pertinent; and that under such Agree-

ment a clerical employe may nove from a seniority district of the Texas

Pacific to a seniority district of Me Pac. The Employes contend further that

t he Claimant nmade a verbal request to be placed on the vacation Relief assign=-
ment and that the situation is therefore governed by Rule 6(d) of the Agree-

ment which provides that:

"(d) Employes filing applications for positions bulletined
on other districts or on other rosters will, if they possess
sufficient fitness and ability, be given preference over

non-employes,'!

On the property the M Pac asserted that the Claimant had the status of a new
Mo Pac employe, ef fective October 22, 1973, thus making a denial of the factual
basis of the alleged verbal-request,

Qoviously, the parties' positions raise a threshhol d issue of whether
the record establishes that in fact the O aimnt nmade a verbal request to be
assigned to the position in question, as contended by the Enpl oyee; and since
this is the factual basis of the claim the burden to establish such fact is
of course upon t he Employes. The sole evidence of record in this regard is
Employes' Exhibit No. 8, which is a-Cctober 23, 1973 "Assigmment Notice"
stating that the Vacation Relief position is assigned: to the Oaimnt --
"seni or unassigned Teleg-Cerk." This document on its face is conpatible with
both sides of the issue under consideration, either that a verbal request was
made Or that one was not made, and the docunent thus has no probative value in
proving the fact in issue. . The Carrier challenged the factual basis of the
al l eged verbal request inits first letter of denial of the claimand there was
thus ample notice that proof of the request was necessary. Although a letter
Or statement from the Cl ai mant, reflecting some information on when and t o whom
the request was made, woul d have been an obvious step in assenbling such proof,
the record is barren of a statement of any kind fromthe Claimant to Ssupport
the all eged verbal request..|n these circunstances, and in view of the Car-
rier's early, clear challenge to the factual basis of the claim it cannot
be concl uded that the Employes'evidence Satisfactorily establishes the fact
of the verbal request.

In view of the foregoing; the claimwll| be dismssed. It is noted,
however, that the claimis dismssed solely on evidenciary grounds and that
no issue concerning the interpretation of the Agreememt has been reached.
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FINDINGS: The Third Division of the Adjustnent Board, upon the whole
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes within the neaning of the Railway Labor
Act, as approved June 21, 1934,

That this Division oftho Adjustment Board has jurisdiction over
the di spute invol ved herein; and

The Claimis dismissed.

AWARD.

claim dism ssed.

RATI ONAL RAILROAD ADJUSTMENT BOARD
By Ordex of Third Division

ATTEST: b
Executive Secretary

Dated at Chicago, Illimois, this 16th day of July 1976.



