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Frederick R. Blackwell, Referee

(Brotherhood of Railway, Airline and Steamhip Clerks,
( Freight Handlam, Expreaa and Station P&oyes

PAKPIES TO DISPUTF.: (
(Missouri Pacific Railmad Company

STATKMENT. OF CLAIM: Claim of the System Gxmittee of the Brotherhood (GL-
7833) that:

1. Carrier violated the Clerye' Rulee Agreement which became
effective Marah 1, 1973, when it teminated Mr. Kenneth L. Maddox's services
in Seniority Dirtrict No. 27 and -ed hia name fmnn that roster in vio-
lation of Pulee 3, 18 and re+ted rules of the Clerks' Agmemant. (Car-
rier’s file 205-4855)

2. carrier shall now be mq&md to compensate Mr. Maddox for eight
hours' pay at the pro rata rate beginning Decapbar 18, 1973, and continuing
each subsequent day thereafter. Claim ie in addition to any other compenlra-
tion Mr. Maddox might receive from the Carriera, who am partier to the Agree-
ment which becama effective March 1, 1973, until the violation ie corrected
by restoring Mr. Maddox's - to Seniority Dfatrict mater No. 27.

3. Carrier shall alao be mquired to mLnbume Mr. Maddox for
moving expense8 in the mt of $537.40 account of Carrier’s arbitrary ac-
tion and abuee of diecmtion.

4. Carrier shall alao be required to pay Mr. Maddox ai,x percent
(6%) interest compounded annually, on the rmnier fnvolved in this claim until
the violation ia cormcted.

OPINION OP BOARD: The partfee l gme that the Claimant ha.~ a seniority dote
of May 3, 1972, aa a Telegmphaz&lerk,  with the Texas and

Pacific Railvay Cosupany, Seniority Matrict No. 53, Texarkan~, Texan; that he
was furloughed from that company in October 1973; axwj that, from October 23
through December 17, 1973, he workad e Tele@epherClerk  Vaaation Relief assign-
ment, on the property of the hemin Cerriar, the Mimrouri Pacific Railroad Cam-
pany, at Little IbDck, Arkanaaa, in Seniority Diatric$ No. 27. On December 17,
1973, the Claimant was separated without a hearing fmm hie employment with
the MO Pat, on the baris that he wu an employ0 with loss than sixty days ser-
vice whoa0 application for employment bed been disapproved under Rule 38(a).

The claim is that the aevarance of tho Claimant without a hearing
was violative of the Agreement, becaugo hia employmant date of May 3, 1972 with
the Texas and Pacific applioo to hia pervice with the Ho Pat and he was thus
entitled to a Ihrle 18 hearing which applier to diamieeal of employee with more
than sixty days of service. Those assortiona am based on the contention that
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the March 1, 1973 Agreement between BRAC and the Mo Pat Railroad Company,
the Texas and Pacific Railway Company, and the Missouri-Illinois Railroad
Company applies equally to all clerical employes of the three Carriers, sub-
ject to certain exceptions not herein pertinent; and that under such Agree-
ment a clerical employe may move from a seniority district of the Texas
Pacific to a seniority district of Mo Pac. The Rmployes contend further that
the Clainaut made a verbal request to be placed 011 the Vacstion Relief assign-

meut and that the situation is therefore governed by l&le 6(d) of the Agree-
ment which provides that: :'

"(d) Fmployes filing applications for positions bulletined
ou other districts Orson other rosters will, if they possess
sufficient fitness and ability, be given preference over
non-employes."

On the property the Mo Pat asserted that the Claimat had the status of a new
Mo Pat employe, effective October 22, 1973, thus making a denial of the factual
basis of the alleged verbals-request.

Obviously, the parties' positions raise a threshhold issue of whether
the record establishes thatin fact the Claimant made a verbal request to be
assigned to the positlou in question, as contended by the Employee; and since
this is the factual basis of the claim, the burden to establish such fact is
of course upon the Employas. The sole evidence of record in this regard is
Employes' Exhibit No. 8, which is a-October 23, 1973 "Assigment Notice"
stating that the,Vacation Relief position is assigned: to the Claimant --
"senior unassigned Teleg-Clerk." Tbis'document on its face is compatible with
both sides of the issue under consideration, either that a verbal request was
made or that one was uot unde, and the document thus has no probative value in
proving the fact in issue. .The Carrier challenged the factual basis of the
alleged verbal request in its first letter of denial of the claim and there was
thus ample notice that proof of the request was necessary. Although a letter
or stat-et frm~the Claimant, reflecting some iufometion on when and to whom
the request was made, would have beeman obvious step in assembling such proof,
the record is barren of a statement of any kind from the Claimant to support
the alleged verbal,request..  In these circumstances, and in viaw of the Car-
rier's early, clear challenge to the factual basis of the claim, it caunot
be concluded that the 5ployes'evidence  satisfactorily establishes the fact
of the verbal request.

In view of the foregoing; the claim will be dismissed. It is noted,
however, that the claim is dismissed solely on evidenciaty grounds and that
no issue concerning the interpretation of the Agre-t has been reached.
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FINDIi-iGS: The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds and holds:

Ihat the parties waived oral hearing;

That the Carrier and the Employas involved in this dispute are
respectively Carrier and Faxployes within the meaning of the Railway Labor
Act, as approved June 21, 1934;

That this Division of tho Adjustment Board has jurisdiction over
the dispute involved horein; and

The claim is dismissed.

A W A R D

claim dismissed.

RATIONAL RAILROADADJUSIMENf  BOARD
By Order of Third Division

Dated at Chicago, Illinoi~~ this 16th day of July 1976.


