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THIRDDIVISION Docket Number CE2l~

Irwin M. Lieberman, Referee

(Brotherhood ofRailway,Alrline and
( Steamship Clerks, Freight Iiendlers,
( Express and Station mloyes

PARPIESTODISHJTE: (
(DurlicgtcmXiorthern Inc.

STA!mmT OF CLAM: Claim of the System Comittee of the Brotherhood
(GL-7766) that:

(1) Carrier violated and continues to violate the terms of
Appendix "H" - union Shop Agreement - of the Clerks' Working Agreement,
effective March 3, 1970, when it failed and refused to notify Mr. Jerome B.
Larson that he wes charged with noncompliance of the Union Shop Agreement.

(2) Carrier shall now be required and ordered to comply with
the terns of Appendix "Ii" - Union Shop Agreement.

OpIHIoHOFDCASD: This dispute involves Carrier's refusal to notify the
named employe that he was in non-compliance with the

Union Shop Agreement. That A@eement provides, inter alia, that an employe
who disagrees with an aXlegation of non-compliance nay request a hearing
and the hearing nay be followed by appeal sod ultimate resolution through
the arbitral process.

In this dispute, the enploye involved occupies the position of
Chief Clerk (office !kanager) to the Sales Manager at Bend, Oregon. Prior
to the merger of the SPiW Rsilway, in 1966 the position in question had been
titled Steno-Clerk. On March 18, 19 Carrier requested that the position
be reclassified to Assistant to the General Agent, an excepted position.
This was aSreed to by the Organization on April 9, 196s with the stipulation
that the position would renain under the provisions of the Union Shop Agree-

Elwood Smith was selected for the position effective Ma;y 1, 1566 and
z$*the position until his death on AprU 24, 1973. He maintained his
membership in the Organization during this period. Carrier states that the
position was reclassified to Chief Clerk on March 3, 1970, the effective
date of the merger of the SPM wit-b the Burlington Northup, on which date
Carrier assignedaSalesManage~  to Bed titeadofaGeneral Agenttohandle
the anticipated increase in aotivlty.

At the heart of this dispute is Appendix L of the Agreement, and
in particular Sections 1 (a) axai 4:
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wAPPEnDIx L

1. (a) There shall be oo chang?s in the rules and agree-
ments heretofore negotiated respectively by the Rrother-
hood of Railway and Airline Clerks and the Great Rorthern
Railway, the Northern Pacific RaILway, the Chicago,
Rurlia&on & Quincy Railroad and the Spokane,  Portland
and Seattle Railway providing for the exception or exemp-
tion from the application of certain rules for various
employees, positions and departments, except as specifi-
cally provided herein.

l * * *

4. All Positions individually listed in Rule j(a)2 and
3 of the Great Northern clerka’  Agreement, Rule l(c) of
the Rorthem Pacific clerks' Agreement, Rule 2(a)  of the
CB8d.l clerks' Agreement and Rule l(c) of the SP&B clerks'
Agreement  and all clerical positions in off-line sod on-
line Traffic or Marketing Departments and successor
Positions to such positions, and the employees incumbent
thereto, shall be subject oaly to Rules 1, 3, 8, 9, 63,
64 and 71 of the Burlington Rorthern clerks' Agreement as
provided by Section 3 of this Appendix, and, except for
the Positions listed below and the incumbents thereto,
shall in addition be subject to the Union Shop and Dues
Deduction Agreements~  (Appendices Ii and I):

Chief Clerks (Office Managers) to System Officers not
listed Fn wholly excepted offices.

Chief Clerks (Office Menegers):
Superintendents
Marketing or Sales Managers or equivalent rank

or higher
General Freight Agents
Accounting Offices (1 each office)

District or Division Storekeepers (Assistant Regional
Material Maosgers and Material Managers)

Supervisors Multigraph Department (3)
Shop Accountant (Department Head) Omaha
Traffic Department Solicitors
Tax Agents"
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It is noted that 4 above specifically excludes from the Union Shop Agree-
ment Chief Clerks to the Sales Mansgers. Also, releMnt, to place the
dispute in perspective, were two other letter Agreements. Ac Agreement
dated October 21, 1% provided:

"October 21, lgf$

File: 604-D

Mr. Kenneth F. Lassell, General Chairmsn
Rrotherhcod of Railway, Airline and

Stesmship Clerks
738 Northeast 198th A-e
Portland, Oregon 97230

Dear Mr. Lassell:

This letter will confirm OUT uuderstaoding in
conference yesterday that when the Management desires to
establish excepted positions under Rule 1 (c) of the
current Clerks Schedule, it may do so, provided the ap-
pointees are selected fYom one of the clerical rosters,
and with the understanding the appointees will continue
to be subject to the Union Shop Agreement while fillip
such excepted positions.

This understandirq  will remain in effect until
July 1, lg?l and thereafter until chanSed in accordance
with the amended Railway Labor Act.

AGRlml To:
Chief of Personuel

General Chairman, BRAC"

That understanding  was effectively terminated by the letter dated March 29,
1971.

Carrier's argument is based primarily on the clear exclusion of
the position by Section 4 of Appendix L, supra. It is argued that the
entire agreement must be viewed, not merely the Union Shop provisions and
thus Appendix L modifies the Union Shop Agreement. Also, Carrier asserts
that the cancellation of the October 22, 1969 meement supports its right
tomakethe position excepted fromthcUnionShopprovisions.  Ry analogy,
Carrier suSSests tbat it wculd be just as appropriate for a notice to be
served on the President of the Company as on the incumbent of the position
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herein. As an additional point, the Carrier observes that the Organization
was silent on the question of the Union Shop provision8 applicable to the
position in question from 1970 until the notice served on March 14, 1974.
At the very least, Carrier observes that a fourteen mnth period passed
after the incumbent was placed on the job until the March 1974 notice was
served. Carrier argues that the doctrine of equitable estoppel should be
applied.

Petitioner first observes that it was unawme of the change in
the title of the position until the Carrier's letter of March 22, 1974.
Further, Petitioner presented evidence to indicate that on the Seniority
Rosters dated Jarmary 1, 1970 and Jammy 1, 1971 the position was listed
as Assistant to the General Agent. The Organization al80 challenges the
assertion that the incumbent indeed perfom8 the function8 of Chief Clerk,
claiming that he supervisea m clerkr. The Organization argue8 that from
the tine the position wan reclasrified to As8irtant to the General Agent in
19, it was understood that the position would remain under the provi8ion8
of the Union Shop Agreement. It also contended that since the former SP&S
Agreement did not list a Chief Clerks' position at Rend, such position could
not be created following the merger, except by written sgreement, which &es
not exist. The Organization conclude8 that the dicrpute should have been
resolved by the hearit@ and appeals procedure8 provided by the Union Shop
Aweement.

We note that there is m evidence to indicate the Organization's
knowledge of the change in title prior to the March 1974 letter. Carrier,
in its argument, relating to earlier Awards on similar iS8UeS, state8 that
those case8 nay be dietinguished inthatthere was genuine doubt inthose
situations as to whether or mt the jobs in question were covered by the
union shop agreements. That is precisely where the problem exists in this
dispute. The only evidence subnittedby Carrier with respecttothe change
in job title of the position herein, was a Rccomendation for Transfer dated
March 3, 1970. On the other ham, the Crganiaation has submitted seniority
rosters after that date indicating the old title and also has challenged the
right of Carrier to sake the change unilaterally and further querrtions the
substantive content of the new position. It 18 quite clear that based on
the 1-e of Appendix L the title in dispute is exempt from the Union Shop
provisions. Rowever, significant doubt has been ca8t on the fact8 8urrounding
the chanSe in title which we are unable to rerrolve; the record simply is
devoid of sufficient infonsation to make a determination and in sddition,
this i8 mt the proper fOrUm. This Board ha8 had similar disputes in the
past and we have held consistently that Carriers could mt arbitrarily refuse
to give mtice to individual employes, to inaugurate the special procedure8
specified inUnionShopA~reement8, simply on the ba8is of Carrier'8 claim
that the employe8 were mt subject to that Agreuaent (see Awards 6744, 7085,
16590 cupd 18810 smong others). The appropriate 8olution to this dilpute,
under the circumstances, is remand to the property for handling under the
terns of the Union Shop Agreeasznt;  accordin&,  the Claim must be sustained.



Award Number 21117
Docket Number CL-21099

Page 5

FIRDmGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and holds:

That the parties waived oral hearing;

mat the Carrier and the Employe8 invulved in this dispute are
respectively Carrier and Eh@oyes within the meaning of the Railway Labor
Act, as approved June 22, 1934;

That this Division of the AdjUStment  Board has jurisdiction over
the dispute involved herein; and

That the Agreement wad violated.

A W A R D

Claim sustained.

NATIoRALRA1Izl0AD ADJUS'IMWT ROARD
BY Order of Third Division

ATTEST:

Dated at Chicago, Illinois, this 16th daY of July 1976.


