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TKDD DIVISIOll Docketmlmber CL-2ll36

Irwin Y. Lieberman,  Referee

(~thUhood  Of bilwsj, Airline and
( Steamahip Clerke, Pre5&t Handlers,
( alPre66 and station maoYe

PARl'IE3l'G  DISRJTE: i -
_

(lbrfolk and We6tern Railway colpcmu

STAT0lEl?T OF CUM: Cleim of the Sy6tewCorrittce of the Brotherhood,
GL-I'@ , that:

1. Carrier vioUt6d  th6 Atpe6aont  between tha putler  whoa on
July 10, 1974, they arbitrarily  al caprlciourly di6ni6red Clerk L. J.
SmiU.

2. The Carder'6 actionwar rrnjurt,uarearoaable  and UI abure
of Carrier’6 discretion.

3. Carrier &all nm reinetatc B. J. Sunderme ierwith all right.6
andprlvilegea  unimpaired and~hlsfo?  aUtiae loat, includ.lmgtime
apant attending the hearing.

4. In edditiontomoneyamunta  c.lalmedherein,Carrla  aball
p6,y clamt an additionala6iouot oftcn(lO$) percent lnterert conpounded
buu.

0PInIon c% BOARD: Thf6 i.6 a di6Cfp1iMZ7di6plt4  in Which  c&dMDtW.!M
diSd66ed. The me agalnet Clatitwaephraecdae

fOlh#6 :

"You ue hereby charged with iambordination by gnu failure
toprotectyourregular  666ig4wnt,ik.  6b1~ derkpo6i-
tion, Bome6tead  Yard, RidaF, jhoc  28, 19’74, on duty 930 A.M.”

Petitioner initially object6 to the inve6tigation  on the ground6
tllatth4 charge- impr4Ci64  andllot  SpcCifiC. we find no m4rit in that
c0ntention. The charge gave Claimant notice that a pa~%iculu  incident van
to be invertlgated endwae certainly adequate enough to enable himto prepare
hi6 defenlle;  it we6 not a "firrhw expedition" ae argtlad  by the Organiza-
tion. Petitioner'6  right to due PrOC466  w46 mt wLr6.d in ~rerpcctby
the language of the charge (6ee Award6 20428, 20603, 20670, 19475 among maqy
othW6). Anumberofotherprooedural6rgIm6&6w~e~i6cd~Pcfition~,
mm ofwhich  ue 6upportedby  the rUOrdoft.he  inraatigation,  or the ruler.

Petitioner aleo object6 to the conelderation of Claimnt’6 prior
r-m3 and it6 inCh6iOX,  inCeiW'6 6Ubrir6bn, a6 "W" e"id6ZWe". It i6
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noted that the question of Claimant's prior record wa6 mi66d in corre6poxxb
ence during the handling on the property. &I addition, it i6 W8l.l 86tabli6hed
that an employe'r record6 eaybe con6ideredbyCarrier  indetermlningthe
appropriate penalty in a di6Ciplti care; it 16 only in the d6temination of
guilt or iunocencethatthe prior recordm~tmtbe  considered.

The record of the investigation contaln6 mbrtantial evidence to
6upport C6rrler's conclunloathatClaiaantWa6 guilty of the &m&e again6t
him. It i6 quit8 ClCm that we CanDOt 6ub6titute our jUd@lUUIt  for that of
CUIdU. A6 for the pcaalty of dl6mi66al, we have no bui6 for que6tloning
Carrier's decision, particularly inthelightofClai6mnt'6  prior record:
there wa6 nothing arbitrary, unrea6onable or capriciou6  In the penalty de-
termination.

FWIl@S:  The !M.rdDlvi6lonoftheAdju6t~tBwd,upon  thewhole record
and all the etrldence,  find6 6ndhold6:

That the part186 waived oral hearing;

That the Carrier and the lhploye6 inwlved in thi6 di6pUt8 are
r66pWtiVdy CaXTiu and bphye6 with- the Ib6Mbg Of the htiway Labor
Act, a6 approved June 21, 1934;

That thi6 Division Of the AdjWtUrnt Ibud h66 juri6diCtiOn over
the di6pUt8 involved herein; rud

ThattheAgreenentw6a not violated.

A W A R D

Claimdenied.

MTIQAL  IlKumAD ADJmnmmmARD
Byorder0fTbMDivi6ion

ATl'5T: #PA6
Ex6cutira s4cretuy

Dated at Chicago, lllinoi6, thi6 16th d6y of July 1976.


