RATIONAL RATLROAD ADJUSTMENT BOARD
Award Number 21129
TEIRD DIVISION Docket Rumbercl-21385

Walter c. Wallace, Referee
(Brotherhood of Reilway, Airline and

( Steamship Clerks, Freight Handlers,
5 Express and St at | On Buployes

(St. louis-San Francisco Railway Company

PARTIES TO DISPUTE:

STATEMERT OF CLAIM: Claim of the System Committee of t he Brotherhood
(GL-8022)t hat :

1. Carrier viol ated the terms of the Agreement between the
parties when, Dy |etter of April 23,1975, it dismissed from service Mr.
W. V. Flaster, Ccl erk, at Springfield, Missouri, withoutprovi ng t he charges
against Mr. Flaster as set forth in the notice o? investigation of April 9,
1975.

_ 2. Carrier shall now compensate Mr. Plaster f Or all time lost
during this dismissal and hi s record cleared of there charger, as provided

in Rules 26through 31 Of the Clerical Agreement.

OPINION OF BOARD:  The claimant wes Charged with vi ol ati on of instyuctions
in handling dangercus cars in trains. Specifically,

he was charged with violating that put of the Rul e 702, reading"Employes

who are negligent or i ndi fferent to duty. . ,.wi11 not beretained in the

service,” Further, he 1s charged with viol ating t he eatire Rul e 727 of

Rules Of Transportation Department. The allegations arose im connection

with his alleged failure to properly mark list and examine waybill Of

ACSX 933057, compressed gas, of imbound train No. 61 of April7, 1975, re-

sul t 7 nQg in departure in outbound train SYKC-1,b:45 pm, April 7, 1975, as

second car ahead of caboose,

An investigation and hearing was held on the property and as a
consequence clsimant was foundt 0 have violated t he above-pentioned rules
and dismissed from t he service. The claimant's seniority dates from 19%0.
|t 18 alleged that the Carrier viol ated t he agreement insofar as it dismissed
t he claimant from service without proving the charges sgainst him, as r et
forthdnthe notice of Investigation. As a consequence claimant seeks re-
instatement, back pay and t o have the recordcleared Of thesecharge8in
accordance\l t h Rules 26 through 31 oft he Cl erical Agreement.

On January 3, 1975, Congress passed Public Law 93-633, the Trans~
portation Safety ActOof 1974 whose short t | t| e is "Hazardous Materials
Transportation Act”. The purpose of this legislation was { O regulate com-
merce by improving the protections afforded the public against risks commected
with the transportation of hazardous materials and f or ot her purposes. |n
its declaration Of poliecy im Section 201 of the Actit is atated:
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"I't is declared to be the policy of Congress in this
title to inprove the regulatory and enforcement
authority of the Secretary of Transportation tO pro-
tect the nation adequately against the risks to [ife
and property whi ch are inberent i nt he transportation
Of hazardousnmaterial Sto commerce.”

I n Section 103(2) of the achazar dous materials are defined
ag followa:

"Hazardous materials means substance or material in a
quantity and f or mwhich may pose an unreasonabl e ri sk
to heal th and safety or property whea transported i n
commerce.”

_ Section 104 of the Act designates compressed gases as a hazardous
material and it is uncontested that the gases i nvol ved here come Wthin
such definition, thereby invoking t he provisions of the Act. The specific
subst ance i nvol ved i S anhydrous axmonia.

The trai n under consideration here arrived inthe Springfield
Yard at 10 QO am, April 7, 1975 and the advance consist that was received
prior to the arrival ofthe train shoved:

"5 ACSX 933057. .. .DANGER - NONFLAMMABLE CCMPRESSED GAS. "

. It is cl ear that when Train Bo. 61 arrived in t he Springfield
Yard it was the responsibility of the Chief Yard Oerk, the claimant here,
to check the train and nmake a witten switch |ist fort he useof yardmasters
and switch Crew.

It is uncontested that claimant failed to performhis duty and
desi gnat e t he above- nenti oned car as dangerous, | N claimant 's submission
this failure is desi gnat ed an "oversight” by a low-salaried employe caused
by hi s busy schedule. & do not see it that way. His failure to carry out
his assi gned responsidilities set i N motion a predi ctabl e chain Of events
t hat could have resulted in a disaster in violation of the law, the rules,
and t he instructions Of the Carrier. Becsuse of his failure the yardmaster
and t he yard crews were pernitted t 0 switch t hi S dangerous car within t he
train yard during the day on April 7, 1975 without knowing they were dealing
Vith a dangerous car. Thereafter they were permtted to place this car 4in
the cutbound trainin an improper position, t WO care ahead Of the caboose
vhen | { should have been placed at least six cars from the engi ne or t he
caboose,

Cl ai mant ended his duty at 3:59 mm, Aprdd 7, 1975 and t he out bound
traindepart ed the Springfield Yard at 4:45 pm that same day. Immediately
after departure the train conductor becane aware of the fact that he had a
dangerous Car in the train. He radi oed the yardmaster on duty ofthis fact.
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He waspromptly informed t hat t he yardmaster would take t he necessary steps
t O ewitch cars and bury the dangercus Cal. Thereafter, t he conductor con-
cluded erronecusly that the car was properly placed in accordance with the
regulations and he notified the yardmaster that he would proceed with the
trainas it was. ¥one Of these happenings absolve claimant and they cannot
be asserted by him as a basiz for evading responsidility,

Similarly, We find that t he errors of the Clerk Reedy, whatever
formthey may t ake, dO not serve t 0 diminish t he claimant'sresponsibilities,
These are not the only excuses offered by claimant as a basis f Or evadi ng
responsibility: he claimed that he did not bave enough help in that certain
poaitions had been abolished and his responsibilities increased; pressure
had been placed upon him to get the list ocut and he was not able to work
properly under pressure; he camnot be held responsible for people under his
supervision; his | Ob involved many distractions including interrupting phone
callz; and he could not read all waybills.

|t is not the function Of this Board t 0 substitute its | udgment
for that of the trier of facts, Here weconclude thatthe Carrier based
i tS conclusions on substantial evi dence in the record to theeffect t hat
cl ai mant failedt o carry out his responsibilities properly and as a conse-
quence hi S actions amounted t 0 negli gence and sndifference t 0 his duty.
The burden of proof has been amply satisfied and the investigation and
hearing was conducted fairly and impartially.

There remains Onl y t he question Of the penal ty assessed by the
Carrier in thiscane. H S service dates back to 1940 and a long service
employe W t h a good record WOUl d normally be entitled to every considera-
tion. ThatiS not the case here. In August, 1954, he wascitedforfailing
toissue an ® xplo6lvemoticetoatraincrew, In December,195%, he wus
cited fOr failing to notify the train crew that a car carried aa expl osive
placard. The next year, June, 1955, he failedt O notify t he train crews
that t WO cars carried explasive placards. In sddition to t he above, t he
recor d reflectsthat claimant, over t he years, has been Ci t €d more than
twenty times f Or failures in performance. Included aretnree occasions
when he was dismissed from the service,He was reinstated each time and
the record does not refl ect the circumstancesinvolved,. Despite his long
service in years t he claimant is not entitled t O any special consideration
based Upon thisrecord. The Carrier cammot De accused Of capricions and
arbitraryacti on i n dismissing this employe, The opposite is closer tO the
truth. Againstthi S background it should be pointed out that a return of
this employe t 0 duty, followed by a further negligent actiocnand injury t 0
others would subject thigl)2oO00XI 0 400 @ ai carand Justifiablecriticism,

On behalf oft he claimant it is alleged that his dismjssal is dis-

criminatory insofar as Ot her S have not been so severely punished for their
violations Of t he rules. Under the circumstances here we find no merit in
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this contention. The trainconductorrecei ved punishmentconsistent W th
hi S long, unblemished record. Apartfrom this, however, \e are Cl early of
t he view here that these rule violations canmnot be excused by pointing to
t he derelictions of others, Accordingly, we f£ind no Vviol ation of the agree-

ment.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
apd all theevi dence, findsand holds:

. That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes within the meaning of the Railway Labor
Act, as approved June 21, 19343

That this D Vi Si on oft he Adjustment Board has jurisdiction over
t he dispute | nvol ved herein; and

That the Agreement was not violated.
A Wl AR D

Claimdeni ed.

NATIONAL RAILROAD ADJUSTMENT BOARD

By Order of Third Division
ATTEST: ﬂﬂ/. s&%
Executive ary

Dated at Chicago, Illinois, this 16th day of July 1976.




