NATI ONAL RAILROAD ADJUSTMENT BOARD
Avar d Number 21130
TH RD DI VI SI ON Docket Number SG 21059

Frederick R Blaeclkwell, Referee

(Brot herhood ofRailroad Signalmen
PARTI ES To DISPUTE: (

(The Chesapeake and Chio Railway Conpany
( (P.M District)

STATEMENT OF CLAIM dains of the General Committee of the Brotherhood Of
Rai | road Signalmen on the forner Pere Marquette Railroad:

ClaimNo. 1

(a) The Carrier violated the current Agreement between the Railway
and its Commumication Departnent Employes, particularly Rules 209 and 216,
when it refused to allow reinbursement of neal expenses for March 19 and 20,
1973.

(b) The Carrier allow Commmication and Si gnal (C&S) Mai nt ai ner
R K WIkins his expenses as claimed for March 19 and 20, 1973.
(Carrier's File: SG 345 CGeneral Chairman's File: 730427-123)

ClaimNo. 2

(a) Carrier violated and continues to violate the current Communi-
cation Agreenment, particularly Rules 1, 209, 216, 701(a) (1), and 920, when
on Cctober 5, 1973 Commmication and Signal (C&S) Maintainers were refused neal
expenses starting with Septenber, 1973 expemnses, Such expenses were submitted
on C&O B&0 Form X-28 in proper manner as bad been done and paid for at |east the
| ast seventeen (17) years.

(b) Carrier now rei nburse C&S Maintainers Jack W McKillop, C&0 | D
No. 2484272, and Ronald F. Fuller, Cc&0 ID No. 2484430, for the follow ng months
and amounts: McKillep: Septenber = $10.25, Cctober = $6.20 and Novenber = $9. 05;
Ful ler: September = $45.45 COctober = $47.30 and November = $42. 70.

(c) Carrier further pay Claimants i nterest on their Qctober and Nov-
enber anounts due themat the rate of L percent, per nonth, conpounded nonthly,
commencing Wi th date of November 16, 1973 for COctober expenses, and date of De-
cenber 16, 1973 for Novenber expenses, such dates Caimants should haw been
rei mbursed i n accordance with Rule 216.

(Carrier's File: SG 368 General Chairman's File: 73-74-123

73-74-123-7)

ClaimNo. 3
(a) Carrier violated and continues to violate the current Agreenment

and its intent negotiated on behalf of Carrier's Communication Employes, particu=-
larly Rules 1, 209, 216, 701(a) 1, and 920, when Communication and Signal (C&S)
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Mai nt ai ners named bel ow was notified by Carrier officers on November 9, 1973
and Decenber 6, 1973 to the effect that certain neal expenses subnmitted on
C&) Form X-28 for period shown bel ow woul d not be allowed as in the past. As
a result of this arbitrary action.

(b) Carrier now reinburse Claimants Jack W MKillop, ¢&0 | D No.
2484272, and Ronald F. Fuller, C&  ID Nd. 2484430, meal expenses claimed on
their Decenber X-28 report filed with and refused by Carrier while worKking
away fromtheir assigned headquarters, such expenses claimed thereon: MKillop
- $10.55; Fuller = $41.25.

(c) Carrier further pay Caimnts interest on the above amounts at
the rate of 1 percent per nonth, conpounded nonthly, commencing with date of
January 15, 1974, the date such expenses shoul d have been paid iaaccordance
with Rule 216.

(Carrier's File: SC-378 General Chairman's File 74-6-123)

Claim No. 4

(a; Carrier violated and continues to violate the current Communica-
tion Agreeme. : No. 2, particularly Rules 1, 103, 209, 216, 701(a) (1), 920
and Addendum No. 11, when on or about March 11, 1974 Division Engineer Davis
refused paynment and/or reinbursenment of neal expenses for nonths of January
and February 1974,

(b) Carrier now reinburse Communication & Signal Mintainers Jack
W MKillop, C& ID No. 2484272, for meal expenses submtted for nonths of Janu-
ary ($12.20) and February ($8.50); and Ronald F. Fuller, c&0 |ID No. 2484430,
for meal expenses submitted for nonths of January ($51.60) and February ($42.45),
such expenses submtted by both employes in proper mammer on Carrier's Form X-28
for nonths claimed herein.

(c) Carrier further pay Claimnts interest on the above amounts at
the rate of 1 percent per nonth, conpounded momthly commencing Wi th date of Feb-
ruary 15, 1974 for January expenses and date of March 15, 1974 for February
expenses, the dates such expenses shoul d have been paid in accordance with Rule
216.

(Carrier's File: SG 385 General Chafrman's File: 74-15-123)

OPINION OF BOARD: The issue presemted in this case is whether the Caimnts,
who are Communication and Signal (hereinafter C&S) Maine
tatners enployed in Canada by the Carrier, are covered by the Communication
Department Agreenent, as contended by the Employes, or by the Signal Departnent
Agreenent, as contended by the Barrier. |If their coverage is as asserted by
the Enployes, the Cainmants are within the purview of Rule 209 of the Commnica-
tion Agreement and reinbursement of their numday meal expenses is required.
However, if the Carrier is correct, the Claimants are covered by the Sigmal De-
partment Rule 209 which expressly excludes the cost of noon-day neals fromre-
imbursement.
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Tha record in this dispute i s vol um nous; however, a study of the
whol e record indicates that the answer to the basic issue tn question can be
readi |y derived froma conparative analysis of tha follow ng ruler fromthe
two agreements: Sunday and Hol i day work {(Rule 206 of each Agreement)}; Holi -
day Pay (Rule 206f of each Agreement): | eavi ng and returning t 0 Home St ati on
"Sane Day (Rule 209 of each Agreement); GCang Headquarters (Rul e 217 ofeach
agreement) and Seniority Districts (Rule 405 ofthe Signal Department Agree~
mentand Rule 408 of the Communication Departnment Agreement).

The af orenentioned Si gnal Department Rules make specific references
to Canadi an enpl oyes and Canada whil e the Communication Departnent Rul es con-
tain no auch references. Rulea 206 and 206% of the Signalman's Agreement | i St
hol i days in both the United States and Canada for which a qualified enploye
will receive pay while the conparable rules in the Communication Agreenent only
list United States' holidays, Similarly,. Signal Departmend Rude 217 designstes
Ri dgetown, Ontario as the gang headquarters for the Canadian seniority district
gang and three M chigan lacales as gang headquarters forUnited States seniority
district gangs;in contrast the corresponding rule in the CommmnicationAgree-
nment designates only G and Rapids, M chigan as a gang headquarters. The only
reasonabl e inference to be drawn fromthe inclusion of Canadian references in
the Signali m's Agreement and the omission of such references in the ¢ munica=
ton Agreenent is that the Commnication Agreement was i ntended to cover em
ployes in the United States while the Signalman's Agreenment covers employes in
both the United States and Canada. Thi s conclusidn is further supported by the
Employes' adnmi ssion that C&S Maintdiners i n Canada, including the Cainmants, are
covered by the holiday pay and seniority rules of tha Signal man's Agreenent
(Rules 206% and 405 respectively) and not by the corresponding rules of the Com
nuni cation Agreenent.

Whol |y apart from the above analysis, Rule 405 of the Signalman's
Agreenent and Rule 408 of the Commmication Agreement, both of which define the
seniority districts in which they apply, are particularly informative in deline-
ating the employe coverage of the respective Agreements.  Signal Departnent
Rule 405 specifically establishes a seniority district called the Canadian Di -
vision as well as three seniority districts in the United States and further
provi des that "seniority rights of employes will be restricted to one district."”
On the other hand, Rule 408 of the Communicatfon Agreenment provides only for a
seniority district "conposed of that part of the Pare Marquette District Vst
of the Detroit and St. Clair Rivers" which ex&ludes all of the Canadian division
territory. Cearly, the establishment of the foregoing seniority districts by
the two agreements shows that the Signal Departnent Agreement applies to enpl oyes
in both the United States and Canada whil e t he Communication Agreement iS |imted
solely to enployes in the United States. Furthernore, if it had been the parties'
intent to include the Canadi an Division Or any employes t hereof within the provi-
sions of Rule 408 of the Communication Agreenent, the partiea coul d have done so
when the 1953 Agreement was witten or when the ‘1967 revisions were nmade. How
ever, it is apparent on the face of the Agreenents that the parties did not
choose to do so.
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Tha Employes concede that tha Maintainers employed i n Canada were
covered by t ha Signalman's Agreement up t0 t hs execution of the Communica-
tion Agreement in 1953 and tha foregoi ng shows that the record i s replete
W th evidence establishing that these employes ¢ ra still covered by the Sig-
nal man' s Agreement and not by'ths Communication Agreememt, Accordingly, Rule
209 of the Signal man' s Agreementwhi ch expressly prohibits the reimbursement
for noon-day nmeal s applies in this cam

This finding is not altered by the Enpl oyer' contentions: (1) that
t he Scope Rul e of the Communication Agreementincludes t he present O ai nants,
and (2) that a part(fractice al | owi ng reimbursement for noon-day neal expenses
has been established.

The Employes assert that the parties' intent to have the Communica=
tion Agreenent apply to C&S Maintainers enployed in Canada is reflected in the
foll ow ng portion of the Scope Rule of that agreemsnt:

"This agreenent covers rates of pay, hours of service
and working conditions of all employes specified in Rules
101 to 105 inclusive . . . including enployes in the United
St .tes classified under Rule 103(b) of this agreement..:."

The Employes note that the above passage expressly incl udes enpl oyes
inthe United States. It is then argued that, since the Canadian Mintainers
were covered bythe Signal man's Agreementprior to the execution of the Commu=
ni cation Agreement in 1953, the reference to enployes in the United States is
clear evidence of the parties' intentfor the commmication Agreenent to cover
C&S Maintainers in both Canada and the United States. However, this construc-
tion of the quoted |anguage is unacceptable since the Employes fail to indicate
any rules of contract interpretation which would support a construction requir=
ing the express inclusion of United States employes to carry with it an inplied
inclusion of Canadian enployes. On the contrary, the expreas provision of the
Agreement including enployes in the United States indicates that a conparable
provi si on concerning Canadi an employea would be required before the coverage of
t he Communication Agreenent coul d be extended t 0 such employes. Moreover, it
nmust be noted that when parties intend to cover certain enployes by an agreenent,
they general ly include provisions expresaly acconplishing the intended coverage
and, at the very l|east, use methods |ess obscure than the indirect nethod
asserted by the Employes in the instant case.

Apart fromthis position; the Employes al so contend that the Carrier's
Canadi an enpl oyes have received noon neal expanses over a |long period of tine
and that such past practice has just recently been termnated. In this regard,
the record reflects that there have been cases in the past where a supervisor
on his own initiative authorized the reimbursement of neal enses by the Car-
rier; however, the record also reflects that these decisions have been made by
enpl oyes who do not have the authority to bind the Carrier at a palicy-making
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level. Prior Board Awards have recogni zed thatactions takenby an opera~
tingof fi cer do NOt constitute a binding interpretation of’the Agreement

and that such aainterpretation can only result from tha actions of the
CGeneral Chairnan and tha designated officer of the Carrier.Third Division
Awards 18064 and 16045. TheEmployes have failed to offerany evidence to
show that au authorized officar of the Carrierhas interpreted t he two
agreements { O sanction t he reimbursement of noon- day meals for Canddian
employes, and thue t he Employes' evidence fallsfar short of showing afirmy
established past practice which could prevail in this case. Even if a past
practice had bean established, prior Board decisiona have held that unambigu=
ous provisions of the Agreement prevail over conflicting practices. Third
Division Awards 17916 and 13994, Baaed on the foregoi ng and consideration of
the whol e record, 4tis clear thatRule 209 ofthe Signalman's Agreenment was
intended to cover the Claimants in this case. Consequently, their clains

must be deni ed.

FINDINGS: The Third Division of the Adjustnment Board, upon the whole record
and all the evidence, finda and holds:

~“hat the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes within the neaning of the Railway Labor Act,
as approved June 21, 1934;

That this Division of the Adjustnment Board has jurisdiction over the
di spute involved herein; and

That the Agreenent was not viol ated.

AWARD

A ains deni ed.

HATIONAL BAILROAD ADJUSTMENT BOARD

By Order of Third Division
P

Executive Secretary

Dated at Chicago, Illinois, this 30th day of July 1976.




