NATIONAL RATIROAD ADJUSTMERT BOARD
Anar d Namber 21136
THIRD DIVISIOE Docket Number CL-21219

Joseph A.Sickles, Referee

(Brotherhoed Of Railway, Airline, and

( Steanship Cerkd, Freight Handlers,

( .Express and Station Employes
PARTIES T0 DISPUTE:

(
(The Pittsburgh & Lake Erie Railroad Conpany

STATEMENT CR CLAIM: Claim Of the System Committee Of t he Brotherhood
(¢L-7870)t hat :

(a) The Carrie? violated the Rules Agreement, effective Septem-
ber 1, 1946, when it disqualified Traveling Agent H, P, Johnst on from per-
forming any service on the Pittsburgh and Lake Erie Railroad.

(o) H F. Johnston be restored to active service of t he Pittaburgh
and Lake Erie RailroadCompanyandpaid for al| time | ost from Cctober 16,
1972 until suchrestorati on is made effective,

OPINION OF BOARD:  Claimant alleges a Vi ol ation because Carrier refused
arestorationto @ty after hi s physician certified

him t 0 be physically capableof working.

The Carrier maintatnsthat the findings of ite ChiefSur geon
duringreturn t o service examination, a6 well as those ofthe Claimant's
personal physician support the disqualification from employment att he ti ne.

Findings from the Chief Surgeon's report of the ctober 16, 1972
examination state:

*. ..he has sufficient degenerative di sc and arthritic
changeb in his cervieal and lumbar spine t hat he will
be unabl e t 0 performhi 6 assigned duties.”

The Claimant's physician stated:

"As nentioned above,M . Johnstonm did not report for treat-
nent. WNor did he appeart O need any. |t was my impression

t hat wher eas he had a moderately advanced ostecarthritis of

t he thoracic and | unbar spine, he was fairly well adjusted to
t he same and was not having symptoms of amy degree or any dis-
ability therefrom. |t was ny impressiom that he wasable to
dothe work Of a traveling agent.However in view of his age
and the arthritis in his back he should avoid heavy |ifting

or strain upon his back."
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Although t here is some dispute regarding t he duties of a Traveling
Agent, Carrier insists t hat there 16 substantial evidence presented whi ch
shows that the required activity could aggravate aback injury (i.e.,
climbing side ladders on cars, walking on industry tracks), and both physi-
cians support the conclusion that Claimant should be restricted from those
act ivities.

Although the Agreement does not contain a specificr ule in this
regard, Cl ai mant cites mumerous Awards to supportthe position t hat Carrier
shouldhave agreed to asolicitation Of athird (Neutral) physician's
opinion.

In Its Ex Parte Submission t0 the Board, Curia recognizest hat
Awards of all four Divisions of this Board have reccamended 5 three-doctor
Board in case Of conflicting medical opinions, and states t hat it is not
averse t 0O such o procedure whenit iswarranted,

Weareinclinedt 0 agree t hat the record does mot support acon-
clusion that a neutral opinion was necessary in this case. This conclusion

16strengthened byt he letber which Claimant wrote seven days after the
return to serviceexamination:

% . .though in excruciating paim, | would have tried to work..."

FINDINGS: The Third Division of the Adjustment Board, upon the whole ccord
and all the evidence, -finds and holds:

That the perties waived oral hearing;

Thatt he Carrier and the Employes involved in this dispute are
respectivelyCarrier and es within t he meaning of t he Railway [abor
Act, as approved June 21, 19343

That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and

That the Agreement was not vioclated.
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Claim denied.

KATIONAL RATIROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: ’
Executive Secretary

Dated at Chicago, Illinois, this 30th day of July 19%



