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TBIRD DIVISIOB Docket Bumber CL-21219

Joseph A. Slckle6, Referee

(Brothkrhood  of Railway, Airline, and
( Steamship Clerkd, Freight Handlers,
( Exoresr and Staticm Employes

PARTIETODISF3lTE: i -
_ _

(The Pittclburgh  & L&Se &ie &dhOsd Company

STAW CR CLUM: Claim of the Syntua Comittn of the Brotherhood
(GL-7870) that:

(a) The Carrie? violated the Rdlcr ~aement, effective Septem-
ber1,&6,when it di6QU8liffiOddavd~Age~H.  F. Johnston fromper-
f0r6thg  Uqr 66WiCe  On the Pittsburgh and bke &ie RaihX+d.

(b) H. F. Johnston be rentored to active servke of the Pittnburgh
and Lake Erie Railroad Coslpssr  and paid for all tima lost from October 16,
1972 uatFz rucb restoration is made effective.

0mlIoR OF ImARD: Claimant aJA?ger a violation because Carrier rearred
a restoration to d&y after his pby6lclan certiflnd

him to be pby6icd.y  capable of WOrkias.

The Carrier maintalu6  that the flullng6 of its Chief Surgeon
during  return to nervice ex6minatloa, a6 well as thO6e  of the Chinant'
personal mlciau support the dlsqualificatlon fToq employment  at the time.

Fh3lngr  from the Chief Sargcon'r  report of the October 16, ?.?7i
eBminatlon ntate:

l . ..he has rufficient  degewratlra disc and arthritic
change6 inhi CcZtiCal UdlUmba? Spina that hewill
be unable to perform  hi6 Mniglked duties."

The CldmMt'6  physician stated:

"An mentioned above, Mr. Johmton did no+,report for treat-
ment. llor did he appear to need auy. It ra6 6~ impre66iOn
that whereas he hadamoderatclj  advanced 06teOarthriti6  of
the thoracic & lumbar 6pinc,  he was fairly Well adjUSted  t0
the 66~6 andwu not haia(l 6ynptaPlll  of q degree or a~ dlr-
abilltr therefraa. It was my impre66loB that he war able to
do the work of a travelin@  went. Emever in vi? of his age
and the arthritin  in his back he 6hoald avold heavy lifting
or rtrain  upon his back."
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Nth0ugh there 16 6ome dl6mt.e regardbig the dutler of a Traveling
Age&, Carrier lMlSt6 that theFe 16 SUbStUItiti  eVidWV20 &WereIIted which
shourthattherequiredactlvl~  couldageramte aback injroJ(i.e.,
Cliabing 61& - a CU6,  "dki&t 00 inQutrJ  tr&), aad both mi-
CiW 6upport  th. CO,dUSion th.t cld63.& 6haild b M8trictd ir0. thO6e
act ivlt ler.

Although  the -cement  doe6 not contain a 6p~CiilC  rule in this
regud, Claimant cite6 mmeraru AWU& to 6U9pO?t th8 pO8ition that Curia
6h0Uld ham agreed t0 a 6oliCitatiOn Of a third (Bmxtral) ~iCiUI’6

op-.

In Its Ex Parte Subission to the Board, Curia recognlrar  that
Auudrofa.UfauDlvirlomofthirBoudh~.re~~ a three-dccta
Board in ca8e of conflicting  MdiCti opinionr, and 6tateS that lt lS not
aVane to 8UCh a proCe&LM When it 16 VUMnbd.

We ar8 iicllmd to 8gre8 that th8 ruad do68 not mppat a con-
clurion that a mutral opinion wu aeaerru7  in this cam. Thir ccmcludon
16 6-w the ~Ot~6EWhiChC~natO  SWelldWS after th.
return to rexvice  enmlaatlon:

""...w ia excruciatbg paia, I would have tried to ~ork...~

~IIDIIL(II:~eThMDloirl~oftheAdjru~Ibud,upomthewhola  record
andalltheevldeme,.flnd8aMhold8:

~tttmpartle8walmdoralhearimg;

That the Curia awIth 4iloye8 involved lnthi.6 disprrte ue
re8pectlvely Curia aud -08 wlthln the 8uaing of the Railmj Labor
Act, as agaorad June 21, 19%;

Thatthl8DirirloaottheAdjustmnt
thedlswe lnvolvedh6rei11;ti

That th8 w WY' nut vIoLated.

bardhas jurisdictionover

A W A R D

claimdkB1ed.

ATfIST:

Datedat Chlcagm, Illlnols,thlS m drjof Ju3.Y 19%.


