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walta c. wauace, Reface

(Brotherhoodof Nainteaance ofWay k@.oyer
gArimmTCDISlurE:  (

(Terminal Ballroad Aarociation of St. Lmti

SW OF CIAM: Cla5m of the System Ccmnittee oft the Brotherhood that:

(1) The dIamisoal of Truck Driver Ralph W. Jeankq van without
;ust and sufficiezx~ cau6c md on the basis of unproven charger.

(2) ClaImant Jennings aball be reinstated to rervica with
renlority, vacation and all other right8 hired amiwlth p41 for all
time lost.

0FmIoxoF mAID: The clahantreported ~orvorlon~15,1~4 aa
a t-ruck dew. lie t6nccantaed sQ4 de.lqm at a

blocked crossing, obtained hia truck ti drove It fra the garage to the
place whae he vaa to Load up lmber. At that point heproceekedtoback
the truck into a loading poaltion and had dlfflculty doing so, requiring
that he drive forward andbackup again. subaaquently on that Mae morning
Gangleader Blzot  informed Foreman Za@oba that hl6 crev r&mad to ride
with claimantandthe foreman then called claimant uride andquemtioned
him about "drinking'. The latta admltted ham drlnlu before AlnIght
the night before but deniedhevaa under the influmce ofalcobolami
offaed to take a sobriety teat. Eevu mt Gventhetest  srrdhevaa
6tupcldcd fioll 6uviCe end char@ With ViOlhi= Of RUh G Which &UOVid66:

*?hb u6e of intoxicant8 or narcot%ca by a@3ym subject
to duty, or their poMe66ionoru6ewhile  on duty, i6
prohibited."

Baaeduponan invertlgatlon andhearlqheldon Auguat22,1974
the Carrier notified clalmant .tbat the chmger of violating RcLe G bad
beenprowin andhe YU di6pi66ed frm l aTiCe.

The record in thi6 case became coafv#iag.for 6erera.l reasons.
First, Gangleada Bizot h6d orighaUq prokrted that hie crev wcmld not
ride vith claimaut and it turned out that he WM actuaUy poote6ting  on
behalfofh~elfalone andhetutifl~tbbtnoona  e.Uehad mined
tohinatthattirac. CarpentaBeavvr,Wbovam  But ofBix&'6 crev,
tertifled thathebad in fact tbatmming ~5nedtoBlzot.tbatbe did
not want to ride with claimant because the latta vu unda the hfluence
of alcohol. Zngmba, on the otha band, tookcl8immt cut of service because
the otherawouldmtridevlth cla3sant(Blzot'1  claim)avdhe car&crated
.tie 6takrartr of othas that clahaut had the o&r of alcobolbut he did
not raach  a concluion regadhg  claimant'm  8obriety. Furtha, there la



AwardHumber W36
Do&et mnbu 1~21.376

the fact that claimant had requeclted  a robrlety  teet and bed not received
one.

If one folkme the twlrtinge and turnlnge of a tangled fact
6itUatiOn Each a6 this, it i8 pO66ibl6 to UTiVS 6t CO&k16ionr 6t Wiance
with that reached by the trier of fact6. Rut that i6 not lib.6 fuuction of
thi6 Board. WC m6t determine whether there 16 iub6fantlil  evidence to
sastaiu a finding of guilt. The decl6ion WM baaed upon the tertlmony of
competent wltne66M: (1) all three agreed that cleimnt bed the odor of
~COhOl aboat hira; (2) OIW3 66id hi6 "eJu Were guEj";.(3) two Witie66e6
refued to ride with him; (4) clajmant admitted to having drinke. albeit
while off duty the prevlm6 nl@t; (5) hi6 hmdllng of the truck, 6ccordlng
t0 two WitneEEe6, WM WM.

mdcnC6 Of intOXiCatiOn w be derived fZWE the t66tw Of an
average indivldwl capeble of detecting and tertifylng concerning that fact.
See Award 16280 (Referee Fwrelmm). IfuS the d6Ci610n  i6 6aOportad  by
evidurce in the record6ndCerrier6ket  it6 burdenof&uoof. Weh6vem
b66i6 for WpEtiDg th6t c6lTiU WE6 arbitrary O? C6~iCiOU6  +ll ?66Chiag
it6 COnClll6iOlM.

Onbelmlfof cl~ipumt 6mcb 16 m6de of the factth8toleimmt re-
que6ted 6 Eobriety t&Et aad it M sot giv8Il to him. The dsniel of thi6
te6t I.6 tmexplelned elthougb atone point itwa6 ~eedtolethirtake
6uch a tert. Thepolntherei6th6ttl1l6 ire*idclrcetobe~O~idcr6db7
the trier of fact6 for WhheVU  V&U6 it uj heve. we Ehould p&It out
that no rulehe beencltedby cl6iaantrqulrlngthe  6dmiai6tretionof
6Obriety t66t6 when reqUe6ted.

With rerpect to the hearing and inve6tig6tlon  eccorded claimant,
it wa6 fair and bputlal. It DMd6 110 Citation Of eUtbOritJ t0 Etlpport
tbeproposItionth6t66  employeund6rtbe lnflueIlceof  iUtnriC6Ut6 16 sub-
j6Ct t0 dbd.66ti. If there la any exception conceiveble  it wuld be
diff icult  to argue it  6h0dd be ia favor Of 8 truck &iVu CU@ng
p~Z?EOmrti  and ~lic?E. Siullarly,  we ree m uult ia the claimant'6 eon-
tentiont.&t.  itwM imprOpar totakehimoUtOf6UViCe  pcnairrs iIlveEtiga-
tion.

OrdinuuJ Cl6iMSt'O.@CU record i6 6 f6CtOr  to b6 conridered
In detemUing the propriety of the peneltq lqoeed. At the Board level
ream arkedto ConEider "cl.alnnt'r pawiou6 unbli6hedr6cord~. We
have reviewed the record on the poperty 6ad we iind that the record i6
6ihlt iathi6 COaDeotiOB. Such allegation6 or evMence cmuot be rsl6ed
fasthafinttiukf~thirBoard~we~pa~~r.tac~i~
U8UB3llt6  in that regard.
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FINDINGS: The ThMDitiEionofth&Adjustment Board,uponthewhole
record and all the evldence,~fiM6 and hold6:

That the parties waived oral hear-;

ThattheCarrier andthewyer Involved inthlr dispute are
respectively Carrier and -loye within the mean- o,f the RaUway Labor
Act, as approved June 21, 1934;

That this Division of the AdjUEtIWrt Board ha6 jurisdiction over
thedispute Involvedherein;  and

~That the Agacnentwu  not violated.

A W A R D

ClaImdenied.

IiATICNALRAILROADAlNUSTMEXtl'BOARD
By Order of Third Division

ATTEST:
ExecutiveSecretary

Datedat ChIca@, IUnois, thirr 30th Wof JIrlv1976.


