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Frederick R. Rlachrell, Referee

(IhotherhoodofRallw~,Airl~e  and
( Stemhip  Clerk, Freight Handlera,

I

Rxprear  end St&ion Bp.lqer
PARTIESTODISHJTB:

(
SouthernPacifIc  Tramportatior,Compaoy

(Pacific Llnea)

STAB Q CUM: Claim of the Syete~ Mttee of the Brotherhood
(0x8-7824) that:

(a) The Southam Pacific  Tl'aMPertatioll  Compauy violated the
Agreunent when it failed and refU8d  to grant l&a. Hilda &a8 an Inverti-
gation duly requested  In accordnncb with Rule 50 thereof; aud,

(b) The Southern F’aclflc  Tranrportation Compass  ahall mv be
required to grsnt Mre.  Hllda Moae the inveetigatlon  ae requested on
April  24, 1973.

OPmIiRl OF ROARD: While workiag u a night. janitrear on the rave&h
floor of the Carrier's  General Office B~Flding  in

San ?ranclaco, the Claimautvaa  the raniorbiddvonaf~tiloorj~itresr
podtiondealgnat.eda8  h6itiOnb. 8% 'he Claimmntwaa  amrdedthe flr6t
floor wsigment by Clerkm' Ami- Hotice lb.. 6, dated April 16, 1973;
hovever, the Carrierdeclinedtoplaceher  ontheporltioaonthe  ground
that thae ae no reniorit~  right8  to a rpecific  floor and tlm no con-
comitautobligationbythe  Carrier to uaign any janitor toarpociflc
floor. -date ofApoU 24,1973,  thoC~iau~tpot.ecrtedthe~arrier~r
action in not aeeigning  her to Pbeltiom  89 and reqneated an "unjust treat-
ment" hearinS under Rule 50. Thierequeet~deniedbytheCarrlalna
letter of April 27, 1973 vhicb etated that:

"Themattauponwhich~bueyour  request  ia not a
rnibjcctorbaair  for ana.Ueged  "uujruttreatakmt"
complaint aa intended by the rale and request,  for
hearingie  accordb@ydenied.  Ifmfeelthe  agree-
me& hm mt been properly applied In handling ~rour
~6lg1ment,  itie,ofcouree,Jowprivl.legeto  pro-
grearr  a claim for alleged agreament  violation."

llndm date ofMay2,1~,theDivieionChaixman  filed a claimalleging
that the Carrier's handlirrg  of the Claimant violated several emmerated
rules of the Agreemot.

The&y 2,1973 clalm~egingruler  violation8 in rtlll anopen
claim on the property, 10 far aa the inrtant  record tilcatee, and the
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-ita of that claim ue not Qrmlved  in this dirpute.  Tha role iraue
here ir whether or not the Carrie?  inpoparlg denied the Claimant ‘8 re-
quest for an “unjust treatment”  hwi8g urdu Rula 5D which reada aa
followa :

“An  employe who cotublera himaalf unjurtly treated, shall
have the aum right of investigation ami appeal u providad
in Rulaa 46, 48 and 49 if written requert  ia made to hla
~~uperia wlthin fifteen (1.5)  days of the cause of complaint.”

The -8’ position  la that the Claimaut  18 the olovlng part7
under  the above Rule and that n~thiry  in tha-Rule giva the Carrla the
right to ray that the Claimant  had no right to the requested invertlgation.
‘fhe Carrier*8  Submiralon atatea that ‘m rhming had or could be made that
Clajmant  had been ag@eved in any Way that would jwtify a Rule 50 hearing
procedure”; and that the Claimant’d  rslaedJ in the dispute lies in the
application of the Agreanent to the fact8 con~ernillg her aaaiglment  to
Position 89. The Carrier’s theory for the foregoing, aa reflected in itr
S~bnlaaion,  is that Rule 50 ia intcaded to apply where an cmployc claim0
a benefit above and beyoti  the benefits mc~aed by the Agncmurt end
that a cleim alleging Agreement violationa  nuat be processed under the
usual claims  procedures which do not provide a hearing. The Carrier’s
Rebuttal Brief relteratea that the MaY 2, 1973 claim alleg* Agreemat
violationa  is in the proper forum for diapoaitlon of the lnatant diaplte;
howcvQ, the ReWttal  Brief goes on to atate that the Carrier %ar no
quarrel with the application of Rule 50” and thab it8 objection in that
the ‘Employes  ere mgreaaing  the Same claim on two baaea.” The Carrier’8
Submission and Rebuttal Rrief, when red together, thus appear to take
the poaltlon that the instant claim ahadd be estopped bnauae of the
exiatance of a collateral proceed.Ug  aria* fra the rW facts, or alter-
natively, that the Rule 50 heu3ag sbopld be deferred until after the
parties haulling of the Collateral  proceeding (i.ei  the kta~ 2, 1973  claim)
hen been concluded.

in support of the- respective positiona,  the Wployea  cite Third
Division Award Ro. 6233 and the Curla cites Award  a. 3, Public Law Board
no. 843, involving there same putiem. In Award  la. 8233  the Carria’a
denial of an unjust treatment hearing was held to be a violation of the
weement where euch hearing had been requested after the emploJc’8 re-
moval frau service on medical grooMa. The Board stated that:

“The only qualification necearary  wan that the wloyee
lc~~lda h-elf unjustly  treated.‘”

In Award NO. 3, Islblic  Law Rocud  Ro.  843,  the Roard coarldered ‘a claim
wherein the Carrier failed to grant a Rule 50 hearing which had been re-
quested in conjunction with a claim that the Carrier had violated the
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eaploye~a  dlaplacenent pivilegu  wda Rule 36. In wing the claim,
and inrul.ingtlW no violationreaulted  ircrthaCarrier'r  iallure to
hold a Rule 50 heuiq, the Bomb rtateddr

"The Claimmt M the right to Complain  of unjust treat-
maaf,  bt attch c-tit should k udr vith refaence
to mettan not covered W the rules of the mement.
Inthis  diapnte  the Claimant couldonlyobtalnreliaf,
if auy, wda a rule of the wament covering the eitua-
tion that exists in this dispute.

The claim that the failure to hold the investigation
unda Rule 50 %e.nderathia  demand due andpgable,
without conalderation of the merlta  of the claim is
mt correct. Thae la nothing in the Agreement to
au8taio such a claim.

We hold that the ZaUure of the Carrier to hold the
investigation prrauant to the proviaione  of &lo 50
wae not a violation of the A@eement.*

In ssaeaahg the foregoing, and the whole record, it Is noted
that the rolin~ in Award Ro. 8233  ~a8 Mted to the request  for an wuat
treatment heulng and that no claim alleging Agreement violationa was
involved. The claim in the dispute  nov under consideration  is l&s-wire
so limited in that the Statement of Claim apeeka ~eole3y  of the request for
anunjurt  treatment hcarlng,vlthoutaqyreferenoeto  a claima~cg~
Agmement  vlolatione. The betant claim is therefore within  the purview
of Avud Ao. 8233 ami the cldm vI.U ~~~?dbgl~  be auatained on the baab
of that Award. The claim in dispute in Award No. 3, Public Law Board No. 843,
was of a nature substantially different from the herein claim and such Award
is therefore not herein applicable. In that &ward,.aa here, the Employea
contended that a Rule SO hearing had been improperly denied. However, unlike
the instant claim, the claim in Award No. 3 also involved an alleged violation
0f an Agreement Rule. More important, the contention about Kule SO in-that
Award was not that the Board should award the employe his hearing right; in-
stead, the contention was that,because the hearing right had been denied,
the gOad should sustain the part of the claim alleging an Agreement violation
without even considering the merits of the claim. In contrast, this dispute
does not involve any contention that a compensatory award should issue solely
because of the denial of a hearing.

In studyinS this dieputs, it hae been recognized that at first
blushthere  ia soaa plauaibllltyto  thecarria'a  positian a@nat beinS
confkonted  vith two proceedlnga  on the name facts at the a- time; htn+
evu, the aforementioned SUthoriti88,  ss indicated, and the record ae a
vhole do not diaclo~e eupport for this position. Since  the Bploys'a
clatialleging an AgncPcot violatlonwse  actually adjudicatedbjthe  &ard
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inAwardRo. 3, this Awudprovidea no authority for the proposition that
collrrteral  eatoppal  appllaa in the facts of this cue. Moreover, tbe
-taut recordcleulyertabliahea  that the Clalmaat dldnotalaultaneoualy
initiate the two pocaedinga  and iabed the record 8tnmgQ indlcatea  that
the Claimmt vmJ.d have been l atiafiedto piuaue  her rights solely under
Rule 50. In any event, tha reoord shows that the collataal proceeding
im01ving the claimaUeging Agaement  violationa  vaa not Lutitutaduntll
~ertheCu?ierdaaUdthe  Clalmant’a request for aRule 5Oheuiag.
The coUataalproceediagvaa  tJma input a direct reaultofthe  Carriu’a
action in dapping the hearias. Intheae circumatuma, itwouldbe in-
appropriate to eatop the lnataut Rule 50 proceedLag because of the existence
of the coU.ataralproceadbg~ Alao, mince there haa al.rea& bean a aub-
atautial passage of tlma alnce the haein claim vu initiated in April 1973,
a furthu denial of the Claimant' a Ru2e 50 rights would not be appropriate.

In view of the foregoing, it ia concluded that the claim la
m.aitoriow  andthatit ahuuldbe auataimd.

FIRDIMS:  The Third Division  of the Adjustment Board, upon the whole record
ssd all the evidence,  finda and holda:

That the parties waived oral hearing;

ThattheCurier adthe~e8 involved lnthia dispute ue
respectively Carrier aDbmea rithlnthema#agoftheRailvsy Labor
Act, aa approved June 21, 19%;

!l%atthla  DivirionoftheAd.WatmentRoudhaa  juriadictionover
the dial&e involvedherein;  ti

The Aepeement  vae vIolated.

A W A R D

Claimauatalaed.

~(AuLRAIIR~~~BoAI(D

ATTFST: aMpb

Ry Orda of Third Divlaion

Executive Secretary

Dated at Chicago, Illlnola,  this 13th d.q of August 1976.


