NATIONAL RATLROAD ADJUSTMENT BOARD
Award Number 21179
THIRD DIVISION Docket Rumber 803-20967

Wl iamu, Bdgett, Ref eree

(Brotherhood Of Rai | r 0ad 8ignalmen
PARTIES TO DISPUTE: o
Southern Paci fi ¢ Transportation Company
(Pacific Liner)

STATEMENT OF CLAIM: Claims of the General Committee of the Brotherhood of
Rai | road Signalmenon t he SouthermPacific Transporta-
tion Company (Pacific Lines):

Claim Fo. 1:

(@) That the Southern Paéific Transportation Company (Pacific
Lines) vi ol at ed t he Agreement between t he Conpany and t he employesofthe
Signal Dept, represented by the Brotherhood of Railrocad S effective
April 1, 1947 (reprinted April 1, 1958 including revisions) and particularly
the Scope Rule which resuited in violation of Rule 70,

(b) That claimantsCPC Foreman R A Fraga, Lead Signalman W T.
Buehling, Signalman R K.Liggett, Signalman C. W, Hampton, Assistant Signal-
man R Williams, and S8ignal Maintainer C. |. Young, Shasta Seniority District,
oregon Di Vi Si ON be allowed eight houre pay &t their respective straight time
rate of pay for each of the following dstes and locations:

August 15, 1973 West End Mt. Shasta 8 hrs. each
August 16, 1973 WestEnd Mt, Shasta 8.hrs, each
August 17, 1973 West and East End Mt.Shasta 8 hrs. each
August 21, 1973 West and East End Mt. Shasta 8 hrs. each

August 23, 1973 East End Mt, Shasta 8 hrs. ecach
August 24, 1973 West End M . Shasta 8 hrs. each
Auguat 27, 1973 East end Azalea 8 nre. each
August 28, 1973 Eaat end Azalea 8 hxe. each
August 29, 1973 West end Mott 8 hrs. each
August 30, 1973 West end Mott 8 krs. each
August 31, 1973 East end Mott 8 hrs. each

Atotal of 96 hrs. each per elaimant.
[Carrier's file: SIG 152-328/

claimNo. 2:

(a) That the Sout her n Pacific Transportation Company (Pacific
Lines) vi 0l at ed t he agreement between t he Company and the Employes of t he
Si gnal Dept, represented by theBrotherhood of Railroad Signalmeneffective
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Aprit 1, 1947 (reprinted April 1, 1958 including revisions)and particularly
the Scope rul e which resulted in violationof Rule 70.

(b) That clainant6 CTC Foreman R. A Fraga,lead Signalman W. T.
Buehling, Signalman R, K, Liggett, Signalman C. W. Hampton, Assistant Signal-
man R Williams, and Signal Muintainer €. |. Young, Shaata SeniorityDistrict,
Oregon Diviaion, be allowed eight hours pay at their respective straight time
rate6 for work performed Dby employes not covered by t he Signalmen's Agreenent
for each of the follow ng date6 and locations:

Sept. kb, 1973 East end Mott and West end Azalea § hrs. each
Sept. 5, 1973 Bast end Mott and West end Azalea 8§ hrs. each
Sept. 6, 1973 East end Mott and West end Azal ea 8 nrs, each
Sept. 7,1973 East end Mott and West end Azalea 8 hrs. each

Sept. 10, 1973 East end Mott and West end Azalea 8 hrs. each
Sept. 11, 1973 Eut end Mott and West end Azalea 8 hrs. each
Sept. 12, 1973 East end Mount Shasta 8 mrs, each
Sept. 13, 1973 East end Mott and West end Azales 8§ hrs. each
Sept. 1k, 1973 East end Mott and West end Azal ea 8 hrs, each
Sept. 24, 1973 West and BEast end Mt. Shasta 8 hrs. each
Sept. 25, 1973 West and East end M. Shasta 8 nrs. each

Sept. 26, 1973 West and East end Mott 8 nrs. each
Sept. 27, 1973 West end Azalea and East end Mott 8 hrs. each

M. W T. Buehling, R K.Liggett, C. W. HEampton and R. Williams for the
following dates.

Sept. 17, 1973 West end Mott and West end Azalea8 hrs, each
Sept. 1.8 1973 West end Mott and West cnd Azalea 8 hrs, cach
Sept. 19, 1973 East end Azalea 8 hrs. each
Sept. 20, 1973 West end Azalea and East end Mott 8 hrs, each

[Carrier's file: SIG 152-3292/

Cai mNo. 3:

@That the Sout her n Pacific Transportation Company (Pacific
Lines) vi ol at ed t he Agreenent bet ween the Company and t he Employes of t he
Signal Department, represented by the Brotherhood of Railroad Signalmen,
effective April 1, 1947 (reprinted April 1, 1958 including revisioms) and
particularly Rule 16 which resulted in violaticm of rule 70.

(b) That Mr. Poulson be al | owed seven(7) hour6 at hi 6 overtime
rate for July 22, 1973 account not called f or signal troubl e on hi 6 assigned
district.

[Carrier's file: SIG 148-2297
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OPTRICGN OF BOARD: The employes have progressed this claim entirely on a
procedural isgue, rat her tham ont he merits. |t is
their contention that Carrier did not give the General Chairman timely
noti ce of the deeision Of Carrier's highest officer. The General Chairman
advised Carrier by telephone on February 7, 1974 that he had not recei ved
a denial of the claim. Carrier advised himthat aletter, dated Jamiary 24,
1974, denying the claimhad been mailed onthat date. Carrier furnished a
copy of the letter, which included the stemped notation "copiesnail ed
January 24, 1974".

The cases dealing with this issue have not been uni formin their
holdings. The employes took t he position on t he property t hat Carrier was
obligedt 0 insure recei pt of the notice of denial within the 60-day peri od.
Carrier ha6 relied upon a 1ine of cases which hol d6 that placing notice in
the mail withinthe 60-day period 60 that it should be received before the
time | imt6 had run, satisfied the obligation under the Rul e.

Carrier recognizes that i t must prove that it fulfilled that
obl i gation and takes t he position that it did 60 when it furnished the Ceneral
Chairman a copy of its deni al motice Whi Cch indicated that it had been majled
on January 24, 1974. On the property the employes never t 0ok issue With
Carrier's asserted mailing. Although Carrier had the burden of proving its
mai ling, once it presented its affirmative defense it was UD {0 t he organiza-
tion t0 take issue with that defense if they had grounds for doing 60. A6
t he recor d stands, Carrier has carried i t 6 burden of proving that It mailed
notice of denial on Jamuary 2k, 1974,

The failure to deliver lay, not withCarrier, but With t he Postal
Service. Such afailure is not chargeable to a party where the prectice hat
been t0 use the mails for giving notice and the notice was nailed in tine
t 0 reacht he other party within the the limits.

FINDINGS:The Third Division of the Adjustment Board, upon the whole record
and al | the evidence, f£inds and holds:

That the parties waived oral hearing;

That the Curi a and the EBmployesi nvol ved i n this dispute are
respectively Carrier and Buployes within t he meaning oft he Railway Labor
Act, aa approved June 21, 1934;

_ That this Di vi sion of the Adjustment Board has jurisdictiom OVer
the dispute Involved herein, and

That the Agreement wasnot vi ol at ed.
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AWARD

Claim deni ed.

NATIONAL RAILROAD ADJUSTMENT BOARD
- o~ By Order of Third Division

2L 7

Executl ve Secretary .

ATTEST:

Dat ed at Chicage, Illinois, this 13th day of August 1976.



