NATIONAL RATIROAD ADJUSTMENT BOARD
Awar d Number 21184
THIRD DIVISI(ON Docket Number CL-211860

[ rwi n M., Liebermen, Ref er ee

Brotherhood of Railway, Airline and
Steamship Clerks, Freight Handlers,

Express and St at | ON Bwployes
PARTIES TO DISPUTE: (
(Burlington Northern NC.

STATEMENT OF CLAIM: Camoft he System Committee Of t he Brotherhood
(GL-7T76)t hat :

1. Carrier violated the Clerks' Working Agreementat BEverett,
Washington, by unilaterally removing a regular assigned employe from his
regular position of DCl erk at Delta Yardt O £i11 a vacancy on PICL Clerk
poSi tion A-7 on December 28, 1973, rat her t han proper|y calling Claimant
at overtime tofil| thevacancy.

»

2.Carrier shall now be required t 0 compensateemploye, M. W L.
Blalock, ASPICL Cl erk, eight hours' overtime at the A-5rteOf wveyfor
December 28, 1973.

OPINION OF BOARD: The r egul ar incumbent of position PICL ¥o. A-7 at

. Everett, Washington, \aa sick on Decenber 28, 1973.
Carrier moved the Relief Clerkfromhis D-2 Yard Cl erk positiom t0 work

t he vacancy after he had already worked am hour at that, job. He was pai d
one hour overtime and eight hours straight time for the work that day;

there is no dispute Over his rate of pay. Claimant, who worked a different
shift, contended that he was available ON his rest timeand should have beea
cal | ed at overtime f Or t he assigmment.

Petitioner's position is grounded On t he t heory t hat under the
Ruler, regular assignments should not be disturbed exc as a last recourse
- and there was recourse here in thet Clajmant was avai | abl e during his
relief time. Petitioner relies On the second sentence of .the I'i CK leave
rule, which provider 4n Section H

"Rule 55. S| CX LEAVE

H It will beoptional with the Carrier to £111 or
bl ank a position of an employe who is absent account his
personal sickness, and is receiving an allowance under
this rule. |f the Carrier elects {0 £i11 the vacancy,
ruler of the Iﬁrem apPI i cabl e thereto will apply.
The right of the carrier t0 use ot her enpl oyer on duty
t O perform the duties Of the position Of the employe ab-
sent under thisrul € i d recognized.”
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Roth parties agree that Carria exercised i t6 rights under the | ast sentence
". . ..10 use other enployer on duty to perform the dutie6 of the position of
t he employe absent under thi6rule...." but disagree 66 to the applicability
of other rules. Thisdispute With respect t 0 t be £illing of short vacancies
iS the latest i n 6 series i Nvol ving t he same issue, ictweenthese parti es.
Al of these cases are concer ned witk t he applicability and interpretation
Of the ratio Of Rates Agreenent which gi ve6 the Carrier, 66 quid pro

quo, "conpl ete freedomin t he assigmment of Work...." in this situation
(Awards 20975, 20983, 20998 and 2)092). A8 Wwe 66id in the earlierdisputes
we cannot find contractual besis f or t he result desired by Petitioner:
the claim mst be deni ed on the ground of res judicata.

FINDINGS: The Third Division Of t he Adjustment Board, upon t he whol e record
and a11 the evi dence, findsand holds:

That the parties waived oral hearing;

That t he carrier and t he Employes i Nvol ved in this dispute are
respectively Carrier and Employes vwithin t he meaning of t he Railway Labor
Act, as approved June 21, 1934;

That this Division of the Adjustment Board has j urisdiction over
t he dispute involved herein; and

That the Agreement wasnot viol ated.
A WA R D

Claim deni ed.

NATIONAL RAILROAD ADJUSTMENT BQARD

M e By O der of Third Division

Execut | veSeecretary

ATTEST.

Dat ed at Chi cago, Illimois, this 13th day of August 1976.



