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wfl.l1am*.  Rdgctt., R e f e r e e

(Brotherhood of Railroad Signalmao
PARTIFS TODISFVl'JE: (

(Robert W. Rlamhette, Richard C. Road and
( JotmH.&Artbur, Tnutcer of the Boperty
( of Penn Central Traoeportatlon Compariy,
( Debtor

STATR4RRT CB CLAIM: Clain of~the General Comittee of the Rrotherbood
of Railroad Signalmen on the former  law York, Sew

RavenandHrmtfordRailroadCompamy:

Care B.R.S. BH-7

On behalf of the folkwIng six emp&qee8 of the Roeton Seniority
Dietrlct for meal expemea es a remQt of beiq required to work ovtrtips
contlnuoue ritb theLr regular tour of duty on Rove&m 22, lm, the aeal
expewes clalmed for 5:30 p.m. a1~3  lo:30 p.m.:

W. It. Coulombe:
J. J. Cunnlqbam: t

2.75 b $2.75.
3.00 & 2.10.

R. D. Millet, Sr.: $3.00 b t2.50.
R. D. Millet, Jr.: 3.00 6 240.
0. J. platt:

I2 L
3.00& .lo.

v. RMpa: .50 b $1.75.
fiuhr File: B.R.S. RR-y

0PIBIoR OF BMRD: Both partier q o the basic fact8 which give rlre
to thir claim. For a mmber of.yqarm the former New

Haven, andlaterthe PexmCeatral,
r

id a meal allowame for clplojno *ho
worked overtim, pumaant to u 1 of the A.gr-t. Ihrlc lb reap:

"l!@loyes will not be required to work  me then ten (10)
houra without befog pemitted to have a recond meal period.
Time taken formals! tillmotter@nate the co+mxnu
service period aad will be paid for up to thw (JQ) m$n-
uter. Subsequemt meal perioda #hall be epsnte&under rImi-
lar wndltionm l trorv (4)bour intervale frcmcqpl.e+~~
of previous meal period. Thi6villmtapplyt.o  employer
dcublingthrough0nt+a~imedlatUJfollou*eblftia
place of another employe. Ia ruch evaat the aploye Wb&-
ing through ehellbe given the ralperiodofthe employe
whose place he ir t&lag."
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Carrier's first defame to the Clah ir that a dispute within the
meaning of Section 3, P-t, subsection, (i) of the Railway labor Act, does
not exist becmume claim is not "predicmtcd  UPXJ aW prodsion  of the Signml-
men's Agreement." Curiuhslt~~~tpomitionbcc~ethc emplwem
have recognized that Rule 14 does not Contain 1angUage which mpeclflcally
covem the pmyment of a meal allowance. Rowever, the employer have taken
the position that the meal allowmnce uam pmid am pmrt of a mtualQ under-
stood meaning of Rele 14. Clemrly a dispute eximtm  over the application mnd
Interpretation of the Agreement which is within the jurlmdiction  conferred
upon this Board by the RailwsJ Labor Act.

fntheir presentation of the came the uploJc8 have referred to
the psrtiem' Merger Protection Agreemant. A large nu&er of caaem have held
that the proviso in the Merger Protection Agreenent meanm that disputes
sriming uuder that wecrcnt mu& be referred to the Dlmputem Comittee
emtabllmhed  for that purpose. Therm is, however, no rmamonable application
of the Merger Protection me& In thim came mince it ham its origin in
$ha.pmrtiem' Schedule Agregunt.

., There im no evidence that any mtual undmrmtmmU.mg ever took place
which resulted in PqymaDt ofthemmml  expenmem. Curimr, at mcampo$nt,
unilmtermllyundertookthe PaJmcmt. It lm equally clemr that Rule 14 doem
~tinslVw~OTIPovidef~theWgmantof~ale~e.  Thlmimmotacame
lnvhich  the~cameaboutamarenrltofamtaallyUndermtood~
agreed interpretation of ambigmoum language. Thm eqlqrem hmvc mtatmd that
the paymentm had been made "without bauefltm of aa'mctual rule Statfirg thmt
the rmlm wmld be pmid for." ~tmtatementim  nomorethanthe mdmimmion
ofanobvirmm fact, mince it is apparentthmtthe mmplayem couldmot have
contended to the contrary, glvmu the lmmgomge of the co&rolllmgAgreement.
There la no doubtthatthe practice ham been to p~rml expenmem for em-
"p;l&b‘ wo*ing ove&ina. It Is equally certain that no poViSi0n .+ the
Agrehud even argumbly mupportmthe practice ub4thmtCmrriernade the W-
diiutd on a unllbmral basis without having reached any urulermtw  with
the baploymmtbm~‘uchpmymmnt‘vouldbe  made.

T?ie~ Bomrd ham long rewgdsed that cumtar and practice Can be UNd
to give meaning to embiguour~lmnguage mince it them mm what the parties
thwmlvmm  ba&heldthelangmmge  to-. Inthim camewe are facedwith
an entlr'ely different mpplication of eumtar dna pnctice becmnme there im no
mmbigaokm lmngum& foa.the practice to giin remalng to. A long meriem of
fames, decidedby thlm~&mrd,hmve  held that Cmrriermmy  dlmcontlnue  a prmc-
tice which It hem begun mmilntermlly, which is not the remult of mn under-
stmndlng  with the CaploJu, and where much prmotice is mot mWFJrt& bj mm
mgreemnb rule. Inthome cmmem theBomrdhmm  fmltb0uRdW It8 l trrtutol?r
f+xnction, which is to mettle dlmpltem ow the mm- mud application of
~0ament‘. It ha8 long recognieed that It Is withmat juriadidion to make
8n agref!m@nt for the pmrtlem, where they tharelvam hmve ImJt done 80.
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Pase 3

The RaUwu Labor Act provide* Nnothar aveme in the eventthecarrier *em
a change lo working cond.itiOM which 18 mot irr coaiorritJ with its obllgm-
tionm under the Act. HothIng in the Act or In the awarda of th$m Board
giver the Board the AuthoAtY  to impome M wd, where mane exlmtm.
Thmtimthebmmic  posture in which cJ.aimautm  findthemmelvw.

It is not difficult, to wndermtand either the chagrin of the ah
ployem who see a pmyment they hmd bee8 mCCtU+&Med to receiviog withdrawn;
or the Cmrrier’m view thmt it Id not obl..Qed to contime a peyment which is
not authorized by the Rmlem, despite the fact thmt it pU contbued over a
long periodoftime. There ue cmmemwhich appeutobe outoftheuin-
atrem of the Boud'm holdimgm .aad which indicate that a praetlce which
conthem for a periodoftimcbeccaem  the nde,regmrdlemm of the fmctthmt
there18 mo egrccrantornrleto muppo& them. Thm Bawd domm mt believe
thmtthomm cues reflect themmjo~ityholdipgm  ofthlm Romrdanddecllnem
to follcnr thca.

PIttDIMS: The ThMDivlmionofthe  Adjumtmemt.Roud,upon  thewhole record
and all the evldcnce, findm amd holdm:

That the parties waived oral hemring;

Thmtthe Cmrrier mndthe Ikployem bvolved inthim dimpate  mre
respectively Carrier and Ebployem wltkio the aemaing of the Rmilwey Labor
Act, am approved June 21, 193b;

That this DlvlmiomoftheAdjumt~~~t Roudhmm jurimdlctionower
the dimmte  involvedh~ela;and

!batthe claimmmmtbe da&d.

A W A R D

Clak dealed.

HATIaALRAnmm AmlBnamTBMRD
&Order of Third Division

AREST: au P&
IExecutive Secretty

Dated at Chicm~o, Illlnolm, thid 31mt w of AuSumt 1976.


