NATIONAL RAILROAD ADJUSTMENT BOARD
Avar d Fumber 21218
THIRD DIVISION Docket NumberSG-20966

William M. Edgett, Referee

(Brot herhood ofRai | road Signalmen
PARTIES TO DISPUTE: |

Robert W. Blanchette, Ri chard C. Road and
John H, McArthur, Trustees Of t he Property
( O[fJe bPenn Central Transportation Company,
tor

STATEMENT OF CLAIM: Claim of the General Committee oft he Brotherhood
of Railroad Signal men on the former New York, New
Haven and Hartford Railrcad Company:

Care B.R S. NH-7

On behal f of the following aix employees Of the Bostom Seriority
District f Or nmeal expenses as a result Of being required to work overtime
continuous with their regular t our of duty on November22, 1972, t he meal
expenses claimed for 5330 p.m. and 10:30p. M :

W R. Coulombe: 2.75 & $2.75.
J. J. Cunningham: $3.00 & :2. 10.
R D Mllet, Sr.: $3.00 & $2.50.
R, D. Millet, Jr.:$3. 00 &$2.50.
a. J Platt: 3.00 & 0109

[Carrier File: B.R S. mH-T/

OPINION OF BOARD: Bot h parties agree on t he basic facts which gi ve rise

to this claim, for 2 mmber of years the former New
Haven, and later the Perm Central, E‘ld ameal allowance f Or employes who
wor ked overtime, pursuant t 0 Bule 14 Of the Agreement, Rule 1h reap:

"Employes Wi || not be required to workmore then ten (10)
hours W t hout being permitted to have asecond neal period.
Ti e t aken for meals will not terminate the continuous
service peri od and will be pai d for up to thirty (3Q) min-
utes. Subsequent NEal periods shall be granted under simi-
lar conditions ® trorv (4) hour intervals from completion
of previcas meal period. This will not apply toemployer
doubling through on to an immediately following shift in
place of anot her employe. In such event t he employe doudbl-
ing t hr ough shall be given t he mea) period of the employe
whose pl ace he is taking."
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Carrier's £irst defense to the claim is that a dispute within the
meaning of Section 3, First, subsection, (1) of the Railway Labor Act, does
not exist because claim is Not "predicated upon any provisionoft he Signal-
men's Agreenent." Carrier has taken that position because the employes
have recogni zed that Rul e 14 does not contain language whi ch specifically
covers t he payment of a neal allowance. However, the enpl oyer have taken
the position that the nmeal allowance waa paid ampnrt ofamatuslly under -
St 00d meaningof Rule 1k. Clearly adispute exists over the application and
I nterpretation ofthe Agreenent which iswithinthe jurisdietion conferred

upon this Boardbythe Railway Labor Act.

In their presentation of the cane the employes have referred to
the parties®' Merger Protection Agreement. Alarge mumber of cases have hel d
that the proviso in the Merger Protection Agreement means t hat di sputes
arising under t hat Agreement must be referred to t he Disputes Cozmittee
established fort hat purpose. Thermis, however, no reasomable application
oft he Merger Protection Agreement in this cane sinceit ham its origin in

‘the parties'Schedul e Agreement.

“ Ther e 18 no evidence t hat any mtualunderstanding ever t 0ok pl ace
whi ch resulted in payment of the meal expenses. Carrier, at some point,
unilaterally undertook the payment, |t is equal |y elear that Rul e 14 does
not in any way provide for the payment of meal expense. This is not a case
in which the payment came about as a result of a mutually understood and
agreed interpretati on of ambiguous | anguage. The employes have mtatmd that
t he payments had been made "wi t hout benefits Of an’actual rule statingt hnt
t he meals would be patdfOr." That statement is no more than the admission
of an obvious fact,simee it isapparentthnithe employes could mot have
contended to the contrary, givem the language oft he controlling Agreement.
There is N0 doubt that the practice hambeen t 0 pay meal expenses f or em=

“pldyes working overtime. |t 1s equal |y certainthat no provision in the
Agreément cven argnably supports the practice and that Carrier made the pay-
ments ON a unilateral basis without having reached any understanding with
the émployes that such payments would be made.

The Board ham long recognized that custom and practice Can be used
t0 gi ve meaning t O ambiguous language since it them shows what t he parties
themselves have‘held the language to mean. In this case we are faced with
an eatirely di fferent application of eustom and practice because t here 18 no
ambiguons language for the practice t0 give meaning t 0. Al ong serles of
fames, decided by this Board, have hel d t hat Carrier may discontinue jprac-
tice Which It hembegun unilaterally, which is not t he result of an undere
standing with t he employes, and where nuch practice is not supported by an
agreement rule. TIn thosecasesthe Board haafelt bound byits @ trrtutol?r
function, which is to mettle disputes over the meaning mud application of
agreements. It has long recognized that It is without jurisdiction to make
an agreement f Or the parties, Where they themselves have not done so.
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The Railway Labor Act provides another aveme in t he event the Carrier makes
a change in working conditions which is NDt in conformity W th its obliga-
tions under the Act. Nothing in the Act Or in the awards Of thisBoard
giver the Board t he Authority to impose an agreement, Wher e none exists.
That is the basic posture in Whi Ch claimentsfind themselves,

It isnot difficult, to understand either the chagrin of the eme
ployes WhO see a payment they had been accustomed { O receiving W t hdr awn;
or the Carrier's view that it is not obliged to contime a payment Whi Ch is
not authorized by the Rales, despite the fact thnm it has continued Over a
| ongperiod of time. There are cases which appear to be out of the main-
streamof theBoard's holdings and which | ndi cat e that a praetice which
contimues f Or @ period of time becomes the rule, regardless Of the fact that
there is no agreement or rule to support them. The Board does mot believe
thmtthomm cases reflect the majority holdings of this Board and declines
to follow them,

FINDINGS: The Third Division of the Adjustment, Board, upon the whole r ecord
and al | the evidence, finds and holds:

That t he parties wai ved oral hearing;

Thntt he Carrier and the Employes involved in this dispute are
respectively Carrier and Baployes within the meaning of t he Railway Labor
Act, am approved June 21, 1934;

That t hi s Division of the Adjustment Board has jurisdiction over
t he dispute involved herein; and

That the claim must de denied.
A WA RD

d ak denied.

NATIONAL RAILROAD ADJUSTMENT BOARD

By Order of Third D Vi Si on
vermre (LW [giloar

Executive Secretary

Dat ed at Chicago, Illinois, this 31nt day of August 1976.



