NATI ONAL RAI LROAD ADJUSTMENT BOARD

Awar d Number 21221
THIRD DIVISIOKN Docket Number MN 20215

[rwin M Lieberman, Referee
(Brot herhood of Mintenance of Wy Employes

PARTI ES TO DI SPUTE: (
(Chi cago, MI|waukee, St. Paul andPacific railroad Conpany

STATEMENT OF CLAIM O ai mof the SystemcCommittee of the Brotherhood that:

(1) The Carrier violated the Agreement when it failed and refused
to allow Extra Gang Laborer Loyd Berry ten days of paid vacation in 1971
(SystemFile .D=1721/Grievance Fil e No. 3).

(2) Loyd Berry be allowed five days' pay because of the aforesaid
vi ol ation.

OPI NI ON OF BOARD: Cai mant worked as an extra ganglaborer on System Extra

Gangs in 1969, 1970 and 1971. He worked from March 17
until October 6, 1969 when he was laid off; he was rehired April 4, 1970 and
worked until Decenber 1970 when he was termnated: he wag rehired on Way 10,
1971 and worked until Decenber 18, 1971. Carrier granted Caimnt five days
of vacation pay in 1972 and Petitioner alleges he should have been given ten
days of vacation.

Petitioner relies on Seetiom | (b) of Article Il of the May 17, 1968
National Agreenent, which provides:

"(b) Effective with the cal endar year 1968, an annual
vacation of ten (10) consecutive work days with pay will

be granted to each enpl oyee cowered by this Agreenent who
renders conpensated service on not |ess than one hundred
ten (110) days during the preceding cal endar-year and has
two (2) or nore years of continuous service and who, during
such period of continuous service renders conpensated ser-
vice on not |ess than one hundred ten (110) days (133 days in
the years 1950-1959 inclusive, 151 days in 1949 and 160 days
in each of such years prior to 1949) in each of two (2) of
such years, not necessarily consecutive.

In all other respects amended Article | of the Vacation
Agreement of Decenber 17, 1941, as contained in Section
1 of Article Il of the Agreement of January 13, 1967 is
continued in effect.”

carrier, however, bases its position on paragraphs (a) and (1) of
Article 1, Section 1 of the Vacation Agreerment, which read:



Award Nunber 21221 Page 2
Docket Nunmber M) 20215

"(a) Effective with the calendar year 1965, an annua
vacation of five (5) consecutive work days with pay wll
be granted to each enployee covered by this Agreement who
renders conpensated service on not |ess than one hundred
twenty (120) days during the preceding cal endar year."

ok ko k ok ok

(i) An enployee who is laid off and has no seniority date

and no’ rights to accunul ate seniority, who renders conpen-

sated service on not |ess than one hundred twenty (120) days

in a calendar year and who returns to service in the fol | ow

ing year for the sane carrier will be granted the vacation

in the year of his return. In the event such an enpl oyee

does not return to service in the follow ng year for the

same carrier he will be conpensated in lieu of the vacation he

has qualified for provided he files witten request therefor

to his enploying officer, a copy of such request to be fur-

nished to his local or general chairmn."”

The resol ution of this dispute rests on whether or not claimant had
two or nore years of continuenm service as required by Section | (b) above
The record is quite clear that Cainmant had no seniority rights and no right
to be recalled; the fact that he was indeed called back to service in 1970,
1971 and 1972 does not establish the fact of a right or seniority. Rule 2(a)
of the schedul e agreenent provides:

"(a) Except as otherwi se provided for in these rules, seniority
begins at the tine an employe's pay starts as of |ast entry in=
to service, This does not apply to extra gang |aborers who wll
not establish seniority rights untiiafter they have been in con-
tinuous service for a period of nine (9) nonths."

Claimant never worked for Carrier .for a continuous period of nine nonths at
any tinme, which was required to establish seniority: he was a tenporary seasona

employeonly.

It is quite apparent that this dispute could be resolved one way
based on equity and quite differently based on the rules. This Board's
authority, however, iS restricted to only construe the rules as agreed to
and drafted by the parties. Hence, Clainmant isentitled to vacation only in
accordance with Section 1 (a) of the Vacation Agreenment, as anmended.
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FINDINGS: The Third Division of the Adjustment Board, after giving the
parties to this di spute due notice of hearing thereon, and upon
the whole record and all the evidence, finds and hol ds:

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes Wi thin the neaning of the Railway Labor
Act, as approved June 21, 1934,

That this Division of the Adjustnment Board has jurisdiction
over the dispute involved herein; and

That the Agreement was not viol ated.

A W ARTD

Claim denied.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST év
ecutive Secr etary

‘Dated at Chicago, |llinois, this 31st day of  August 1976.




