NATI ONAL RAI LROAD +DJUSTMENT BOARD
Awar d Number 21226
TH RD pIVLI3rON Docket Nunber CL-21245

Joseph A Sickles, Referee

(Brotherhood of Railway, Airline and Steamship C erks,
( Freight Handlers, Express and Station Employes

PARTI ES TO DI SPUTE: (
(Gand Trunk Western Railroad Conpany

STATEMENT OF CLAIM d ai m of the System Committee of the Brotherhood (GL=-
7848) that :

(1) Carrier unjustly dismssed fromthe service Ms. Helen Wos,
Overcharge Cainms Cerk, Detroit, Mchigan, and Mss Leona MM | Iian, O erk,
Detroit, Mchigan, as a result of investigation held on July 30, 1974, in
which the transcript failed to support the decision of the Carrier in sus-
taining the charges made against the Claimants in the caption of the investi-

gation.

(2) Carrier shall return mrs.\We and M ss McM{llian to service
with all rights uninpaired, and conpensate themfor gil wages |ost account
di sm ssal .

OPI NI ON_OF BQOARD: On July 24, 1974 daimants engaged in a verbal amd physi -
cal altercation which resulted in their imediate suspen=-
sion pending an investigation for conduct unbeconing an enploye (i.e. inciting
a fellow employe to fight, physical fighting, failure to obey orders of Super-
visors, causing a disruption in the office, and use or threatened use of a

weapon in fighting).

Subsequent to the investigation both enpl oyee were di scharged for
inciting a fell ow employe to fight and physical fighting. It was also detex~
mned that daimant McMIIlian, used, or threatened to use. a weapen,

Claimants have urged, as a basis for relief, the fact that the officer
who issued the decisions to termnate was not the Officer who heard the case.
Under certain records, such a shoving nmight have a bearing on our review, how
ever, we are of the viewthat said circunmstance was not prejudicial to these

d ai mant s.

Al'though we recognize a disparity inthe testimony of the w tnesses
and Cainants, the record establishes the follow ng basic sequence of events.

Cl ai mant Wos' comment about O ai mant McMillian's gumchewi ng triggered
a verbal and physical dispute in the fourth floor |adies reom (shouting, pro-
fanity, slapping, pushing, etc.). They continued the dispute in the hall at
which point Clainmant MM I lian was physically restrained. Wtnesses testify
that they saw a weapon and heard McMIlian shout "I'Il kill you." and heard M.
Wos' retort, '"No you won't. Just try."
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Yhen WS was ordered to |eave the area, she went to a Supervisor's
zffice On rhe third floor and was immediately fol | owed by McMillian, They
. “vied .he verbal altercation and again it appears that some physical con-
tact, -- such as slapping and poking, -- ensued.

Even | eaving aside the question of whether a weapon, as such, was
introduced into the conflict, we are inclined to find that Carrier's action
was warranted. It has been long astablished that this Board shoul d not sdb-
stitute its judgement for the Carrier's in evaluating evidence if an appro-
priate basis for Carrier's conclusion is shown. Here there is substantial
evidence to support the Carrier's version of the facts. In short, the criteria
of Award 20993 has been net:

"The jurisdiction of this Board in discipline cases is wel
understood to be a threefold inquiry as to 1) Wether C ainant
was afforded a fair and inpartial ianvestigation 2) Wet her
substantial record w dence supports the charge and 3) Whet her
the discipline inposed is, in all of the facts and circunstances
of the case, so disproportionate to the offense as to be arbi-
trary, unreasonable or capricious. W have carefully reviewed
the instant record in light of these standards."”

W\ cannot state that the discipline inposed was disproportionate to
the offense proved. In addition to showing the altercation, the record also
shows that both Caimants were disinclined to allow the matter to drop. CQur
recent Award 21068 fs, we feel, quite pertinent to this record

"In every instance such as the one here under review, it is
safe to say that one of the parties ignited the spark. But,

it is equally safe to state that both parties bad anple oppor-
tunity to restore a sense of propriety to the matter before it
became- totally uncontrol | abl e;"

Based on all the evidence presented we can not state that the dis-
ciplinary action inposed was either arbitrary or capricious.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and holds

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes within the neaning of the Railway Labor
Act, as approved June 21, 1934;

That this Division of the Adjustnent Board has jurisdiction over the
di spute involved herein; and
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That the Agreenent was not violated.

AW A RD

d ai m deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BQARD
By Oder of Third Division

ATTEST: ’ ]
ecutive Secretary

Dated at Chicago, Illinois, this 31st day of August 1976.



