NAT| ONAL RAILROAD ADJUSTMENT BOARD
Awar d Nurmber 21228
TH RD DI VI SI ON Docket Nunber CL-21389

VWalter c. Wallace, Referee

(Brotherhood of Railway, Airline and Steanship O erks,
( Freight Handlers. Express and Stati on Employes

PARTI ES TO DI SPUTE: (
(Norfolk and Western Railway Conpany

STATEMENT OF cLAIM: Clai mof the System Committee of the Brotherhood, GL=
7941, that:

1. Carrier viol ated the Agreement between the parties when on
Cctober 18, 1974, they arbitrarily and capriciously dismssed Cerk L. I.
Mackey.

2.. The Carrier's action was unjust,-unreasonable and an abuse of
Carrier's discretion. The discipline was assessed even after the charges
were shown to be conpletely unsubstantiated.

3. Carrier shall nowreinstate L. |. Mackey wWith all rights and
privileges uninpaired and pay -him for all time | ost, including time spent
attending the hearing.

4, In addition to the money amounts cl aimed herein, Carrier shal
pay claimant an additional amount of eighteen (18) percent interest conpounded

.daily.

CPI NI ON OF BOARD: The claimant, Lee I. Mackey, was enployed by the Norfolk
and Western Railway Conpany as an extra agent-tel egrapher
on Novenber 13, 1967 and was assigned as an extra clerk on the extra board

at Gambrinus, Chio.

On the night of August 14, 1974, the hone in which claimnt was
residing in Massillomn, Chio, was entered and searched by Perry Township police
officers, along with a unit of the Stark County Metro Squad. Several itens
were found in the house, including one box of pills, two pipes, two snal
bottles of brown liquid matter, one box of vials and one bag of pills. Addi-
tionally, claimant admtted to the investigating police officers that he was
the owner of a jacket in which a container of green-brown vegetable matter
which was |ater proven to be marijuana, was found

Fol l owing the search of the house, claimant (along with other in-
dividuals found in the house) was arrested and transported to the Perry Town-
ship Police Department wWhere the clainmant in this case was charged with po-
ssession of barbiturate and possession of hallucinogen.
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On August 23, 1974, following proceedings in the Massillon Minici -
pal Court, claimant was convicted for "possession of barbiturate" and "possess-
ion of hallucinogen". As a result of this conviction, claimnt was originally
sentenced to serve a total of 360 days in jail; however, the sentence was re-
duced and claimant did serve five (5) ‘days in jail fromAugust 23, 1974 to
9:00 a.m, August 28, 1974, at which tine he was rel eased.

On August 23, 1974, at 12:23 a.m, claimant narked off fromduty
on the extra board and remai ned narked off until 12:50 p.m, August 28, 1974.

On August 29, 1974 .claimant was given the follow ng notification
to attend a hearing scheduled for Septenber 3, 1974, which read in part:

"You are hereby charged with engaging in unlawful activity
which resulted in your arrest on August 1§, 1974 and con-
viction on August 23, 1974 for possession of an halluciogen
and barbiturate in violation of Cperation Bulletin 150 and
rendering you unavail able for service'on August 23, 24, 25,
26, 27, 1974."

Thereafter, at the request of representatives of the ¢laimant two
post ponenents were granted and the hearing was eventually held on Cctober 9,
1974. In connection with one of the postponenents the claimnt pointed out
that his lawer thought it better that he notshow up at the hearing and gave
hima letter providing his statement on the natter. -Accordimgly, a post pone-
ment was granted to permt M. Traynor, claimant's representative, to famliar-
ize hinself with the case. The lawyer's letter was introduced into the record
after the hearing and was dated Septenber 3, 1974.

Subsequent to the hearing and on Cctober 18, 1974 claimant was noti-
fied by letter fromTrainmaster R E. Reed that his responsibility for the
charges had devel oped in the hearing and he was dismissed fromthe service of
the carrier. On Cctober 21, 1974 Local Chairman Traynor Wote to the carrier
appealing the decision on various grounds and requested reinstatenent for
claimant. The appeal was processed through the appropriate |evels and becane
the basis for the claim before this Board to the effect that carrier violated
the agreement between the parties when they arbitrarily and capriciously dis-
mssed claimant. It is also claimed that carrier's actions were unjust, un=~
reasonable and an abuse of carrier's discretion and the "discipline was assessed
even after the charges were shown to be conpletely unsubstantiated.”

A nunber of issues energed including the follow ng: that claimnt
was not apprised of the specific charges against him there was no opportunity
to face his accusers and cross examne them the hearing was unfair for vari-
ous reasong. |n addition, certain other issues were raised: that the QOpera-
tions Bulletin No. 150 was an inproper basis for charges against the claimant;
that claimant was not unavailable for service within the neaning of the charges:
and that claimant's plea of 'ho contest” was not an adm ssion of guilt
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W have carefully considered all of these matters and we have
made a thorough review of the record. FEach contention will be discussed:

Wth respect to claimant’s claimthat there was i nsufficient
specificity in the charges the phrase “unlawful activity” is questioned.
Rule 27 requires that the charge be specific but that does not nean nore
than that.it shoul d provide sufficient notice to permt the accused to pre-
pare his defense. There is no requirement that the notice nust satisfy
the technical requirements of a crimnal conplaint. Here the “unlawfu
activity" in the charge was |inked to claimant’s arrest and conviction on
August 23, 1974 for the possession of the-drugs in violation of the cited
rule. W believe this constitutes sufficient specificity to satisfy Rule
27. The fact that the arrest date was msstated does not change our view
claimant was neither mslead nor prejudiced by this error.

Ve believe the argument is far-fetched that claimant’s right to
face his accusers and cross examne themwas viol ated here. It questions
the proof of claimant’s arrest, comvictiom and sentencing by the Massillon
Miuni ci pal Court through the testimony of wMr.Carr, a detective enployed by
carrier. Admttedly, M. Carr had not been present during the search of
claimant’s house, nor when he was arrested, nor when he was triad and sew
tenced, Cearly, M. Carr had no first hand know edge of these events. Hs
testinony was provided for the purpose of verifying certain doeuments which
attempted t0 establish the facts of the arrest, conviction and sentencing
of claimant. Mich was nade of the '"hearsay' aspect of this proof. W believe
this argument misses the point. There was no contested issue here and claim
ant coul d not be prejudiced by the adm ssion of evidence in support of uncan~
tested facts. As am attachnment to the Decenber 11, 1974 fetter from Vice Chairman
Wl ker, a letter fromclainmant’s attorney dated Septenber 3, 1974 (mentioned
previously) verifies in every essential way the information introduced through
the testinony of M. Carr, That letter, using different terms, admts the
facts of the arrest, conviction and sentencing of claimnt for the aforemen-
tioned msdeneanor. Viewad in this [ight, we conclude this argunent is wth-
out nerit.

In support of the claimthat the hearing officer was not inpartia
certain illustrations fromhearing testinony were offered indicating the of -
ficer had prior know edge concerning facta related to his arrest and the in-
vestigation. According to claimant it follows that the presiding officer
prejudged the case because he had such prior know edge. W disagree. This
concl usion does not follow fromthe premse and we do not agree there was
prejudgnent here. See Award 20859, Third Division.

Certain allegations were nade to the effect claimnt was denied
“due process”. W are mot inclined to agree. Unless such rights are pro=
vided for in the agreenent between the parties they are like ghosts in the
law, hardly a basis for enforcenent. There is no basis for such claims in
this agreenent. See Awards 18106, 16602.
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The fact the hearing officer was also the charging officer is not
a defect that undermines the essential fairness of the hearing. There is
no prohibition of this in the agreenent and the Third Division awards have
not viewed this as a basis for unfairness. See Awards 21017, 20859 and 20828.

During ‘the hearing the authority o€ the hearing officer was challen-
ged on the grounds he admtted he was not enpowered to interpret rRule 27
which deals with discipline and investigations. |f this question, asked at
the outset, had the purpose of determning whether the presiding officer was
enpowered to rule on appropriate questions in the conduct of the hearing
there was anple proof of this in the way he conducted this difficult hearing
regardless of his negative answer. [If the question waa intended for a dif-
ferent purpose, such as to inquire whether the presiding officer had authority
to give advisory opinions or provide rule interpretations in the abstract, the
negative answer was proper, We conclude this objection |acks nerit on either

basi s.

Coning to other questions, we consider the claim that Operations Bul-
letin No; 150 is an improper basis for chargesagainst claimant. The record
indicates this rule was pronul gated unilaterally by the carrier and is not
based upon an agreement between the carrier and the representative of the em=-
ployea. V¥ Dbelieve an objection on this basis is unfounded because such rules
are well established in the railroad i ndustry. Reasonable rules, not inconsisg=
cent W th the agreenent and not applied in an arbitrary, capricious manner are
bi ndi ng upon the employes covered. Here we have no basis for holding that Oper-
-ations Bulletin No. 150 runs afoul of these requirements, To the extent there
was objection that the bulletin was not properly dissem nated or that clai mant
was i gnorant of the bulletin, we are of the view there was substantial evidence
in the record that the bulletin was dissemnated properly. It follows that
claimant is chargeable with know edge of its contents whether or not he saw it.

The argument i S al so made that claimant had "asked to be narked of f
the extra board which is permissible under the agreenent”. Presumably, it is
claimant's view that it is not a matter of concern to the carrier that claimnt
spent this time in jail. W do not see it this way. Being in jail, as the con-
sequence of conviction of a crime, is not '"a proper way for a railroad employe
to protect his assignment. See Third Division Awards 20307, 19847, 12993.

lastly, we come to claimant's explanation, included in the attorney's
letter of Septenber 3, 1974, that claimant's plea of ™mo contest” was not an
adm ssion of guilt under Chio law. Assuming this is true it does not underm ne
the carrier's decision here. Under Operations Bulletin No. 150 the offense is
complete when an employe i S convicted of any m sdeneanor for possession of nar-
cotica or dangerous drugs. The fact claimant never admittedthe offense is

irrel evant.



Award Nunber 21228 Page 5
Docket Number CL-21389

W conclude that all these objections lack merit. Caimnt had
a full and inpartial hearing. The evidence in support of the charges
agai nst hi mwas substantial and credible. The conclusion reached that he
engaged in unlawful activity which resulted in his arrest and conviction
in violation of the Qperations Bulletin No. 150, is warranted. W have
no basis to assert that his dismissal was an i nappropriate puni shrment,
and under the circunstances we do not find it to be arbitrary, capricious

or unreasonabl e.

FINDINGS: The Third Division of the Adjustnent Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Enpl oyee wi thin the meaning of the Railway Labor
Act, as approved June 21, 1934;.

That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and

That the Agreement was not vi ol at ed.

A WARD

Caimis denied.

NATI ONAL RAILRQAD ADJUSTMENT BOARD
By Oder of Third Division

ese:_ (M. Fssloa

Executive Secretary

Dated at Chicago, Illinois, this 31st day of August 1976.




