NATI ONAL RAI LROAD ADJUSTMENT BOARD

Awar d Number 21229
THI RD DI VI SI ON Docket Nunher sG=21391

Walter C. Wallace, Referee
(Brot herhood of Railroad Signal nan

PARTIES TO DISPUTE: (
(The Washington Term nal Conpany

STATEMENT OF CLAIM Cd aimof the CGeneral Committee of the Brotherhood of
Rai | road Si gnal men on The Washington Ter m nal Company:

Appeal on behalf of M. W G. Kendall, Jr., who was di sm ssad
effective 4:00 p.m January 24, 1975, on the basis of the fall ow ng charge:
Excessive absenteeism on the followng dates: |-6-75 sick, |-14-75 report-
ing but absent.

COPI NI ON OF BOARD: C ai mant was.18 years ol d and had been in service for six
months with this carrier ss-an ageistant signalman, a train-

ing position. Ha was ordered to appear foran investigation due to his excessive

absenteeism On January 22, 1975 a formal hearing was hel d on the fol | owi ng ¢harge:

"Excessive absenteeism on the fol | owi ng dater:

1/6/75 = sick
1/14/75 = reporting but absent”

The charges were brought bym. M J. Rose who al so conducted t he
hearing. Based upon the findings atthe hesring, t he claimancwasf ound
guilty as charged and on January 24, 1975 he was dismissed fromsexviceby
letter fromMr.ll. J. pose. The Brotherhood cites various sections of the
agreement between t he parties dealing with "Discipline and Grisvances',
Speci al reference is msde tot he requirements that an employe in service
more-than thirty days mustnot be disciplined without afair endimpartial
investigation and he is entitled toa fair and inpartial hearing.

It 48 tha Brotherhood s position'that its appeal followi ng the
di sm ssal of claimnt wsbaaed uponl|eniency, and in the alternative if
that fails " the discipline should be reduced by returning himto service
at alater data”.

Further; it is the Brotharhood's position that the penalty of
dismssal here is excassiva. In addition, the appul is grounded upon the
fact the claimant was denied due process insofar As M. Rose, the carrier
representative, filed the charges, conducted the investigation, and assessed
t he discipline, Lastly, t ha Brotherhood alleges that carrier prejudged t he
claimant guilty and, presumably, he was denied afair and inpartial hearing.
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The carrier, for its part, opposes t hese positions. Neither
party citesaprovision Of the agreenent between the parties dealing with
the subject of absenteeism or excessive absenteeism The issues recited
above wi || be considered in order:

If the appeal om behalf of claimant was based upon |eniency, it
woul d be difficult to Avoid the argument that such a matter is one of
managerial digcretion and hardly a basis for review by this Board, The
Brot herhood clainms, however, that it made its appeal in the alternative, one
O which wasleniency. It is Cear that carrier rejected the appeal and in
two separate instances wade reference to the appeal asome for |eniency.

There is no indication in the record that the Brotherhood proteated such
references. On the other hand carrier cites Award 11651 in supportOf its

Bosition_ However, that case is distinguishable because it was originally

ased upon a guilty plea subsequently converted to a plea for leniency. Al -
though there aye strong suggestions hers that the appeal was oxiginally one for

| eni ency subsequent|y converted to other grounds, we cannot reach that conclu=
sfon Wi th confidence, baaed upon this record. Absent nore persuasive reasons, we
have no alternative Ot her than to accept the Brotherhood' s view that its appeal
had a substantive base end 4tia therefore entitled to review by this Board,

As it happens the substantive revi ew dges not help the claimant in
this case. The record contains substantial evidence i n support of the findings
that cleimaat was guilty of excessive absenteeism on the designated days. Such
evi dence includes his admission t0 untruthfulness I €gar di ng absences and his
admission that he could not provide proof in the formof A doctor's certificate
for the absence whem he clained to be sick. The Board's function in discipline
cages | S Notto substitute itS judgment for that of the carrier where there is
an evidentiary base i n the record for the findings reached.

Once the claimant's guilt had bean established it is appropriate
t0 review claimant’s pri or record. for infractiong to deternine the appropriate
puni shnment.  That wae dome hare and it is clear that in his service of slightly
over six momths cl ai mant received warnings and reprimands for his poor attend-
ance, On this record the penalty of dismissal was not excessive and it cannot
be said that carrier'sactions wexre unreasonabl e, arbitrary orcapricious.

Wth respect to the view that claimnt was denied due process insofar
AS the same person filed charges, conducted the investigation and assessed the
discipline, we find there is aprocedural obstacle. In the argunent before
this Board the claimant's representative placed primary enphasis on this and
citdd several awadsin support of the view that this constitutes A failure of
due process anda denial of a fair hearing. Unfortunately, we cannot reach
thi s question, Carrierpoints out that this claimwes not made om the property
by the claimantor his representative. We have reviewed the record and we must
agree. An objection of this nature cannot be raised by claimnt for the first
time before this Board amdits consideration is outside the bounds of our

authority.
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Lastly, the claimnt asserts, wthout nuch discussion, that
carrier prejudged the claimant. |n support of this the Brotherhead points
outthatt he carrier had produced no w tnesses atthe hearing. We do not
see that there is any necessary connection between this premse and conclu-
sion. Nevertheless, the short answer here is that this claimsuffers from
the same defect as the previous argument concerning unfairness. It was
not made on the property and it cannot be raised here for the first tine.

FI NDI NGS: The third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and holds:

That the parties wai ved oral hearing;

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enployes within the meaning of the Railway Labor
Act, as approved June 21, 1934;

That this Division of the Adjustnent Board has jurisdiction
over the dispute involved herein; and

That the Agreenment wasnot violated.

A WARD

d ai m deni ed.

NATI ONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: _Z_M/

Executive Secretary

Dat ed at Chi cago, Illinods, this 31st day of  August 1976.




