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Claim of the General Conraittee of the Brotherhood of
Railroad Signalmen on The Warhington Terminal Coqsny:

Appeals on behalf of Mr. W. G. Kendall, Jr., who was dismissad
effective 4:00 p.m. January 24, 1975,,on the basis of the fallowing charge:
Excessive absenteeism on the following dates: l-6-75 sick, l-14-75 report-
ing but absent.

OPINION OF BOARD: Claimant WAS. 16 years old and had been in service for six
months with this carrier AS ‘aa asricltant rigndmaa, a train-

ing position. Ha WAE ordered to appear for an fnvertigation  due to his excaosive
absenteeism. On January 22, 1975 a formal hearing was held on tha following fhargel

“Excessive absentaaism  on the following dater:

L/6/75 -’ eick
l/14/75 - reporting but abra&’

The charges were brought by Mr. M. J. Rora who also conductsd the
hearing. Based upon the findings 8t tha hearfag, the clainunt  wa# found
guilty as charged and on January 24, 1975 he was diamissad frbm mm-vice by
letter from Mr. II. 5. pose. The Brotherhood cites various sections of the
agreement between the parties desling with “Disciplixo  and C~~MWCU”.
Special rafarance’is mada to the rwpireumntr  that an -loye in aeavice
more.thun thirty daya amast not be disciplined without a fair rnd impartial
investigation and he is antitlad to a fair and impartial hearing.

3.
It ir tha Brotherhood’s position’that its nppaal following the

dismissal of claimant WAS baaed upon  leniency, and in the alternative if
that fails ” the discipline should be reduced by returning him to service
at a later data”.

Further; it ir the Brotharhood’r  position that the penalty of
dismissal here is excassiva. In addition, the appul is grounded upon the
fact the claimant was denied due process insofar AS Mr. Boaa, the carrier
repreeantative, filad tha charges, conducted ,the invastigation, and arsessod
the disciplina. Iastly, tha Brotharhood  allagas that carrier prajudgad the
claimant guilty and, prasumsbly, he was dmiod a fair and impartial hearing.
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The carrier, for its part, opposa these positions. Neither
party Cites A provision Of the agreement between the parties dealing with
the subject of absenteeism or excessive absenteeism. The issues recited
above will be considered in order:

If the appeal 09 behalf of claimant was based upon leniency, it
would be difficult to Avoid the Argkmt that such a matter is one of
mwiterid diSCretiOn and hanily a basis for rwiew by this Board. The
Brotherhood claims, however, that it made its appeal in the alteruative, one
Of which WAS leniency. It is Clear that carrier rejected the appeal and in
two separate instances wade reference to the appeal as oue for leniency.
There is no indication in the record that the Brotherhood pmtested such
references. On the other hand carrier c&tea Award 11651 in support of its
position. However, that case is distingriishable because it was originally
based upon a guilty plea subsequently converted to a plea for leniency. Al-
though there are strong suggestions hers that the appeal was OriginallY one for
leniency subsequently converted to other grounds, we cannot reach that coxclu-
sion with confidence, baaed upon this record. Absent more pereuasive reasons, we
have uo alteraativa  other than to accept the Brotherhood's view that its appeal
had a substantive base end it ia therefore entitled to rsview by this bo*ni.

As it happens the substantive review dqea,hot help the claimant in
this ceae. The record containa suhstentiel evidencg in support of the findings
that cleimaat was guilty of excessive absenteeism on the designated days. Such
evidence includes his edmiaaion to untruthfulneae  regarding absences and his
admission that he could not provide proof in the form of A doctor's certificate
for the absence whan he claimed to be sick. The Board's function in discipline
caaea is not to aubatitute its judgmant for that~of the carrier where there is
an evidentiery base in the record for the findings reached.

Once~the cleimaat's.guilt~hed  bean established it is appropriate
to review clefmant'a prior racord.for  infractiona to determine the appropriate
punishment. That wae dona hare and it is clear that in hia service of slightly
over six montha claimant raceivad warninga and raprkDsnds for his poor attend-
ance. On this record the panalty of diamiss.sl was not excessive and it cannot
be said that carrier’s ectiona were unreasonable, arbitrary or capricious.

With respect to the view that claimant was denied due process insofar
AS the sama person filed charges, conducted the investigation and assessed the
dfscfplime, we find there is A procedural obstacle. In the argument before
this Board the claimant's representative placed primary emphasis on this and
cited several awards in support of the view that this constitutes A failure of
due process and a denial of a fair hearing. Unfortunately, we cannot reach
this question. Carrier points out that this claim wes not made on the property
by the claimant or his reprasentative. We have reviewed the record and we must
agree. An objection of this nature cannot be raised by claimant for the first
tima before this Board and its consideration is outside the bounds of our
authority.
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Lastly, the claimant asserts, without much discussion, that
carrier prejudged the ClAimAnt. In support of this the Brotherhcod points
out that the carrier had produced no witnesses At the hearing. we do not
see that there is any necessary connection between this premise and conclu-
sion. Nevertheless, the short answer here is that this claim suffers from
the same defect as the previous argument concerning unfairness. It WAS
not made on the property and it cannot be raised here for the first time.

FINDINGS: The Ihird Division of the Adjustment Board, upon the whole record
and all the evidence, finds and holdsr

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes within the meaning of the Railway Labor
Act, as app.rOved June 21, 1934;

That this Division of the Adjustment
over the dispute involved herein; and

That the Agreement WAS not violated.

A  W A R D

Claim denied.

BOAI’d has jurirdiction

ATTEST:

NATIONAL RAILROAD ADJUSlUBBT BOARD

dad&u

By Order of Third Division

Ex&utive Secretary

Dated at Chicago, IllinOiS, this 31st day of Au.gust 1976.


