NATI ONAL RAIILROAD ADJUSTMENT BOARD
Awar d Nunber 21236
THIRD DIVISION Docket NumberMW-21387

Walter C. Wallace, Referee

(Brot herhood of Maintenance of way Employes
PARTI ES TO DISPUTE:

%Term’ nal Railroad Association of St. Louis

STATEMENT OF CLAIM: ( aimof the System Commttee of the Brotherhood that:

_ (1) The dismssal of Truck (perator C. Simmons Was capri Ci ous;
arbitrary, wthout ﬂ ust and Sufficient cause and on the basis of unproven
char ges ( Syst emFi | e TRRA 1975-7/013-293-16.)

(2) Truck Operator C. Simmons be reinstated with seniority,
vacation and all other rights Uninpaired; the charges against him be strick-
en fromhds record; he be conpensated for all wage |o0ss suffered, all in
accordance Wi th Rul e 24{a).

OPI NI ONoF BoARD:  The claimant was a truck driver with three years
seniority. On January 10, 1975 he reported for duty
at 7:30a.m. Thereafter he drove his truck to transport a welder to the
valley and than to move sone tools for a gang who were replacing ties. The
gang foreman Russell| assigned Cyde Perkins to work with claimant because
Perkins had injured his hand and was On |ight duty. Perkins rode with

cl ai mant and they followed a longer rout ebecausetrai ne bl ocked a crossi ng.
Caimnt let Perkins drive the truck and they wereflagged down by claim
ant’s supervisor M. Bon Stogner who immediatelyasked why Perkins was
driving the track. Then claimant waeinstructed to report to the office
for further assignment. \Wen he arrived there he found hinself in the
resence of several carrier officials. Stogmer agai n asked claimant why

e permtted Perkins to drive the truck. Caimant did not reply. Instead
he accused the supervisor of trying to get his job. The witnesses in the
office later testified that they coul d detect the odor of alcohol on elaim=
ant; that claimant did notwalkin astable manner and stunbled and fell
agai nst objects; that he talked in a |oud and abusive fashion contrary to
his usual custom and that he gave the appearance of one under the influence
of alcohol. Based upon this behavior claimnt was sent hone. There is

evi dence that he had difficulty driving his car. At a subsequent date he
was charged with: 1) permitting an unauthorized person to operate the truck;
2) insubordination; and 3) viol ation of Rule "G" Frol e prohibiting uee of
intoxicants by enployes subject to duty).

A hearing was held on February 11, 1975 and cl ai mant wae repre-
sented. The transcript runs approximtely 79 pages and covers the extended
testinmony and cross exam nation of twelve wtnesses including claimnt. In
a letter dated February 25, 1975, claimant was informed that the charges
agai nst hi mhad been proven and he was dismissed fromservice. Thereafter
claimant entered this claimon the grounds his di smi ssal was capricious,
arbitrary and wthout just and sufficient cause and on the basis of unproven
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charges. Cainmant seeks reinstatement with rights uninpaired, clearance of
the record and compemsationfor | ost wages in accordancewi th Rul e 24(d).

This Board has the responsibility to review the recordand deter-
mne whether or not the decision of the carrier is supported by substanti al
evidence. Ve are mot authorized to substitute our versionof the facts for
that of the carrier. Here the record on each charge contains substantial
evi dence in support of the findingsof guilt. Taking themin order:the
charge of permtting an authorized person to operate the truck was virtually
adm tted by claimant. \% find there is no merit to the contention that
Per ki ns ma% hold a |icense under the state law permtting himto drive a
truck Of the size of the one involved here. Wether or not this is so it
is uncontrovertad that Perkins was mot authorized to drive this truck and
claimant adnmitted he knew this to be so.

Next, the charge of insubordination is prem sed upon claimant's
failure to respond to the supervisor's question as to why he permtted
Perkins to drive the truck. This is corroborated by the testinony of a
string of wtnesses. A1l agree that claimant woul d not answer and instead
made accusations in a loud and abusive manmer that the supervisor Stogner
was trying to get his job. W cammot, under the circunstances, say It was
an improper question and claimant's failure to respondis anply proven.

The l'ast charge concerns Rule "6"+ Although it is true no one saw cl ai mant
drinking |iquor or im the possession of |iquor on that day, nevertheless a
violation of this rule may be sustained. Here conpetent witnesses testi-
fied they coul d smell the odorof al cohol on claimant. They further testify
hi s walk was unst eady and he f el | and stumbled, knocking over a mail box

in the office. He flailed his arns, striking the wal|l at different tines.
Hs voice was loud and abusive. Generally, he was not behaving normally,
Added to this his own admissions that he had been drinking the night before,
that he had a "bad night", the inferences are clear.C aimant's representa-
tives made a valiant effort to describe his condition in terns of emotiomal
upset enphasizing his recent illness. |t i S not our function to assign
weights to the conflicting evidence. \\ conclude the record contains Sub-
stantial evidence that justified carrier'8 finding of aviolation of Rule

"G“

Throughout the record the suggesti on is advanced by claimant t hat
supervi sor Stogner was out to get his Jobs For the first time before this
Board it, IS pointed out that the confrontation with elaimant was staged
with alarge number of witnesses present. |t 4s clained this was a"highly
irregular” way to handle the matter. It is pointed out that responsible
carrier officials woul d mot permt claimnt to drive home if he was an in-
toxicated as they claim Presumably, the argumenat i s advancedthatthere
is more hare than the record shows. The only answer we can provide to these
new suggestions is that they are highly specul ative and, moreover,they may
be outside the ambit of our consideration. This Board 4s [inmted to acon-
sideration of evidence devel oped on the property. The matter of Stogner's
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alleged bias was alluded to on the property, of course, but it never got
beyond the accusations attributed to claimant. It is too late to devel op
this approach when the case has reached this Board. That should have been
done on the propertf/ where it could be tested in the sane way as ot her
evidentiarynmaterial .

I n summary, We are conpelled to conclude that the carrier's de-
Ci sion was not capricious, arbitrary and without just and sufficient cause.
The charges against claimnt were proven by substantial evidence in a fair
and inpartial hearing and that is all we can require.

Vi take nte that claimnt is a young man with three years of -
seniority. The supervisory wtnesses had praiseworthy comments concerning
hi s work and behavi or under morenormal circumstances, |t nmust be assumed
carrier is well aware of the alternative punishment that could be inposed
here short of dismissal. It did not followthat course for reasons best
known to itself. Considering the serious nature of the offenses here, we
are not di sposed to second guess them

FINDINGS: The Third Division of the Adjustment Board, upon the whol e record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

~ That the Carrier and the Employes i nvolved in this dispute are
respectively Carrier and Employes within the meaning of the Railway Labor
Act, as approved June 21, 193k

That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and

The Agreenent was mot viol ated.
A WA RD

Caimis denied.

NATICNAL RATILROAD ADJUSTMENT BOARD

By Order of Third D vision
ATTEST:: @& éa%_
ecutive Secretary

Dated at Chicago, Illinois, this 14th day of  Septenber 1976.




