NATIONAL RAILRQAD ADJUSTMENT BOARD
AwardNumber 21239
THIRD DIVISION Docket Number SC- 21393
Dana E. Eischen, Ref er ee
(Brotherhood of Railroad Signalmen

PART| ES TO DISPUTE: ( _ _
(Florida East Coast Railway Conpany

STATEMENT oF crtAmM: C ai mof the Brotherhoed Of Railroad Signal nen on the
Florida East Coast Railway Conpany:

On behal f of Signal Mintainer M, E. MeCue, Wh0o was Suspended
fromduty pursuant to a letter dated March 26,1975,that thia discipline
be stricken fromhis record and that he be reinstated to service imediately
with all seniority and rights reinstated and that he be paid for all time
that he nas been w thheld fromservice. [Cexrier Fil e 267

OPINION OF BOARD: Thecl ai minvolves the termination of a Signal Main-

tainer pursuant t 0 t he so-cal | ed Brown System Of
denerit.8 and diseipline whi ch has been utilized by this Carrier for signal
enpl oyee since 1930. The details of the system are set forth in pertinent
part hereinina "Crcular Ne. 2" and reiterated in a Kotice dated My 1,
1973 as follows:

"An individual account is maintained for each employe On a
record kept especially for that purpose in the St. Augustine
Office; an entry being made on such record im each case of
negl ect of auty, violation of the rules or of good practices,
accidents, i nproper conduct, etc., the same bel Ny determined
by t he Superint endent Signals and Communications.

* » *

A reprimand or denerit is not noted against an employee's
record without witten notice to him

Rot less than five demerits are assessed, and i N mltiples
of f£iwve, but in no case to exceed thirty demerits for any
one offense.

Reprimands and denerits placed sgainst the record of an em
pl oyee, are cancelled by satisfactory service for various
periods, as follows:

a) A reprimand i S cancelled by a clear record of three nonths.
b) Five demerits i S cancelled by a clear record of six months.
e} Ten demerite i S cancelled by a clear record of Ni Ne months,
d) Thirty denerits is cancelled by a clear record of one year.
e) Sixty denerits is cancelled by a clear record of eighteen

months,
% [ ] *



Agr eenent

Award Number 21239 Page 2
Docket Rumber SG-21393

"An accumul ation of ninety (90) demerits is taken as

evi dence that the enployee is not rendering satisfactory
service, and suspension fromduty follows, at which tine
the entire record is reviewed and sueh further action
taken as the circumstances warrant."

* ¥* *

Al'so relevant in this matter 48 Article 33 « Discipline of the
between Carrier and the Organization:

"RULE 33

Di scipline
Ea?; An eapl oye who has been in service morethan forty-five
45) days shall not be disciplined or diamaaed wthout in-
vestigation, and if he so elects, he my be reﬁresented by
an employe Of his choice within the scope of this Agreement
or duly accredited representative. He may, however, be held
out of service pending such investigation. The investiga-
tion shall be held within ten (10) asysof the date when
charged with the offense, orheld from service. A decision

will be rendered within ten (10) days after conpletion of
the investigation.

(b) An employe, on written request, will be given a letter
stating t he cause of his discipline. A transeript of the
evi dence, when taken in writing at the investigation or on
the appeal, will be furnished, on request, to the enploye.

(¢) An employe di ssatisfied with a deeision, Wi || have t he
ri?ht to appeal in succession up to and including the highest
of ficial designated by the managenent to hamdle Such cases,
if witten notice of appeal is given the official rendering
the decisionwithinthirty (30) calendar days from the date
of the iaauance of the decision. This appeal may ba made by
himself or his duly accredited representative and shall be
governed by the provisions of Rule 34. If no such appeal is
made within that tine the case will be considered closed and
thereafter barred.

(d) If the charge against the employe | a not sustained, it
shal | be striken fromthe record. |f by reason Of such un-
sustained charge, t he employe has been removed from position
hel d, reinstatement Wi || be nmade and payment allowed for the
assigned working hours actually lost while out of service of
the Railway, at not |eas than the rate of pay of position
formerly held, ex for the difference in rate of pay earned,
in or out of the service.'
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Caimant entered Carrier's service in December 1971 and fol | owi ng
accumul ation of swrddenmerits was notified on March 13, 1975 of a hearing
and investigation into acharge of accunulating 90 or more demerits and
being subject to removal fromservice. |t should be noted that at the tine
Cl ai mnt had been assessed 105 d-its, 45 of which had been inposed on
March 12 adl3, 1975for twe earlier offenses. The record showa that
Caimant on March 12, 1975 was assessed 30 denerits for inproper perfornance
of signal repairing duties mFebruary 14, 1975 (turning the signal head
amaY_fron1the track to change lens) and 15 denerits on March 13, 1975 for
neg |?ent operation of a Conpany truck on February 11, 1975. As noted supra
in Rule 33these |atter two disciplines were thus subject to appeal by
Caimant at any time before April 15,1975.frreasonsknown only to
Claimnt and his |ocal representative no aﬁpeal ever was taken of these
last two denerit decisions. Thus, at the hearing held March 21, 1975 into
the question of 90 accummlated demerits Claimant's record was certified to
be as follows:

"DISCIPLINE:

Lhe15-7h: 30denerits for failure to have Conpany Vehicle HR 58
under control, resultinq In accident involving this
vehi cl e and 1971 Chevrol et Bel Aire station wagon at
approxi mately 7:00 P on April 15, 1974, while travel-
ing north on the 2200 bl ock of US Highway No. 1,
Dania, Florida, failing to observe the Chevrol et
Station \Wagon stopping in fmtto make a left turn,
striking the autonobile in the rear, causing damage
to both vehicles.

6-U-T4: 30 demerits for having |eft Conpany TrukHR 62in
gear and failing to apply emergency brakewhen park
ing and | eaving that vehicle unattended at the 7-11
Food Store at N.E, 4th streetand6t h Avenue, Delray
Beach, Florida, at approximately 9:30 AM, June 4, 1974,
resulting init rolling back and striking a 1974 O ds-
mobi | e aut onobi | e owned by Mr, Sam Fishman ofKings
Point Saxon Apartment C-11A, Delray Beach, I esul ting
in damage to both vehicles.

12-4-T4: Sdenerits cancel | ed account maintaining cl ear record
for six months.

2-11-75: 15denerits account having been charged with negligence
in the operation of Conpany vehicle RR 86 at approxi-
mat el y 7:00PM, February 11, 1975, resulting in the
vehi cl e becom ng stuck near Vero Beach and damage to
the vehicle's drive shaft as a result of overtaxing
the capabilities ofthe vehicle when attenpting to
free it.
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"2-14=75:30 denerits account having been charged with im-
proper per f ormance of duties by naving rendered
Signal 2436, just south of Ft. Pierce Yard, in-
operative fornorthbound trainsat approxinately
11:30 AM February 14, 1975, by turning the signal
heed away fromthe track while repairing the lens
and hoods of that signal.

3-U75: Total. of 105 denerits outstandi ng against record,
COMMENDATIONS: Hone'

Thereafter, C ai mant onMarch 27, 1975 receivedt he fol | owi ng notice:

"Referring t 0 f or nal investigation conduct adwit hyou in
Assembly Room at Fort Pierce, Florida on March 21, 1975
for the purpose of reviewing record account your
havi ng accumilated ni nety (905, or more, denerits and
bei ng subject to removal fromthe service of the Railway
under t he provisions of Circul ar i ssued by Superintendent,
Signal s & Communications H, E. \\ebb, May 1, 1973.

The review of your record established that the entries of

di scipline were correct and evidenced that you have not been
renderi ng satisfactory service, You ere, t heref ore, suse
pended fromduty, subject to amy appeal upon the denerit
entries that have not been closed made in accordance with
the Discipline and Tine Limit Rules of the work roles
Agreement gover ni ng Signal & Commmnications Depart nent

enpl oyer of the Florida East Coast Rai | way.”

Notwithstanding t he continuing appeal rights on the last two entries, no
appeal wastaken and, on Aprdil 25, 1975 Claimant was terninated. By letter
dated Apri225, 1975 t he Organization on behalf of Claimant appeal ed t he
deci sionto terminate.

Caimant resists his termnation forthe noat part by contesting
herein the validity of the last two discipline entrieson his record. Also
he asserts that, taken individually, none of hi S transgressions merit t he
ultimate discipline of discharge. W do not decide those issues nor do we
indicate any view whatever on their merits becsuse t hey are not properly
before us. The time f Or appealof the last two entries expiredw t hout
nmoverment by O ai mant and so t hey presumptively are valid on his record.
Also,we note that at the March 21, 1975 hearing Claimant stated as fol | ows:

"Mr, Vlasin: Mr, McCue, are you familiar with the entries
t hat ar € on your personnel record?

M. MeCue: Yea
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"Mr. Vlasin: Have you been notified in each case when dis-
cipline has been assessed against your record9

Mr.MCue: Yes, Sir.

Mr, Vlasin: Have you made a protest or appeal on any of these
entries that ate on your record?

. McCue: noO, Sir.

M
M. Viaein: Are you satisfied, M. McCue, With the entries
having been entered in this matter.

=
5
5

Yea

=
:
:

Are you then telling me for the record here that
the record has been fair and just against your
record.

M Cue: Yea, Sir.

M

M. Vlasin: You have mo protests to any of the records whatsoever?
M. MCue: no, Sir.
M

. Viasin: Do you anticipate to appeal amy of the nticea
that are still open to appeal on your record?

M. MCue: | don't believe so, Sir."

Additionall'y there is some indication on the record that Caimant sought
reinstatement on a leniency basis.

Cur reviewof the record, within our appellate role, convinces US
that substantial evidence supports the Carrier's determination that accum-
|ated demerits exceed the permtted maximmm and C ai mant waa afforded a
fair investigation together with adl appeal rights. om the record before
us we cannot conclude that Carrier acted arbitrarily or unreasonably in
this discharge. Leniency in these eircomstances i S a prerogative for
Carrier, but may not be or der edbyua. W nat denythe claim

FIRDINGS: The Third Division of the Adjustnent Board, upon the whole record
and al |l the evidence, find8 and hol ds:
That the parties waived oral hearing;

That the Carrier and t he Bployes | nvol ved in this dispute are
respectively Carrier and Employes within t he meaning of t he Railway | abor
Act, as approved June 21, 1934;
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_ That this Division ofthe Adjustment Board has jurisdiction over
the dispute involved herein; and
The Agreenent was not viol ated.

AWARD

C ai m deni ed.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Di vision

ATTEST _Z&ﬁg.&
ExecutiveSecretary

Dated at Chicago, Illinois, thi s 28th day of Septenber 1976.



