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Dana E. Eiechen, Referee

(Rrotherhoodof Rsil.roadSignalnen
PARTIES TODISRPPE: (

(Florida East Coast Railway Company

STATEZJEWI W CLAPI: Claim of the Rrotherhood of Railroad Signalmen on the
Florida East Coast Railway Company:

On behalf of Signal Maintainer M. E. &Cue, who was suspended
from duty pursuant to a letter dated March 26, 1975, that this discipline

I. be stricken from his record and that he be reirmtated to service immediately
with all seniority and rights reinstated and that he be paid for all tine
that he haa been withheld from service. fiarrier File 2g

OpIllurn OF ROARD: The claim involventhetermincrtionofaSignalMain-
tainer pvsuant to the so-called Rrown Syaten of

demerit.8 and diecipline which ha6 been utilized by this Carrier for signal
employee since 1930. The details of the 8yate.m are set forth in pertinent
part herein in a "Circular Ro. 2" and reiterated in a gotice dated May 1,
1973 88 followe:

"An individual account is maintained for each amploye on a
record kept especially  for that prrpolle in the St. Augustine
Office; an entry being made on such record in each case of
neglect of duty, violation of the rolea or of good practices,
accidenta, improper conduct, etc., the &ame being deternined
by the Superintendent Signala and Commmlcations.

* * *
A reprimnnd or demerit is not noted again& an amployee's
record without written notice to him.

Rot less than five demerit8 (Lfe asc.esaed,  and in maltiples
of five, but in no cane to exceed thirty demerit8 for any
one offerme.

Reprimam& and demerits placed egainst the record of an em-
ployee, are cancelled by satisfactory service for various
periods, as follows:

(a) A reprhad is cancel&d by a clear record of three months.
(b) Five denerits is CW2eUed by a clecu record of six months.

II:
Tendemerit is CanCeUedby aclew recordof nine nonths.
Thirty demerits ia C~Celhd by a clear record of one year.

(e) Sixty demerits ir, cancelled by a clear record of eighteen
lmntha .

* l *
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"An accumulation of ninety (90) demerits is taken as
evidence that the employee is mt rendering satisfactory
serv!.ce, and suspension from duty follows, at which time
the entire record is reviewed and such further action
taken as the circumstances warrant."

* * x

Also relevant in this matter is Article 33 - Discipline of the
Agreement between Carrier and the Organization:

"RULE 33

Discipline

(a) An eaploye who has been in service sore than forty-five
(45) days shall not be disciplined or diamiaaed without in-
vestigation, and if he so elects, he may be represented by
aa employe of hla choice within the scope of this Agreement
or duly accredited repreaeutativc.  He may, however, be held
out of service pending such investigation. The iuveatiga-
tion shall be held within ten (10) days of the date when
charged with the offense, or held from service. A decision
will be rendered within ten (10) days after completion of
the investigation.

(b) An eaploye, on written request, will be given a letter
atatiug the cause of his discipline. A transcript of the
evidence, when taken in writing at the investigation or on
the appeal, will be furnished, on request, to the employe.

(c) An employe dissatisfied with a decision, will have the
right to appeal in succession up to and including the highest
official designated by the management to handle such cases,
if written notice of appeal is given the official rendering
the decision within thirty (30) calendar daya from the date
of the iaauance of the decision. This appeal may ba made by
himself or his duly accredited representative and shall be
governed by the provisions of Rule 34. If no such appeal is
made within that time the case will be considered closed and
thereafter barred.

(d) If the charge againat the employe la not sustained, it
shall be atriken from the record. If by reason of such un-
auatainedcharge, the employe haa beenremovedfrompoaition
held, reiuatatement  will be made and pqrment alloved for the
aaaignedworkinghours Wtuallyloatwhlle  out of service of
the Railway, at not leas than the rate of pey of position
formerly held, oT for the difference in rate of pay earned,
In or out of the service.'
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Claimant entered Carrier's service in Dee&r 1971 and following
accumulation of several demerits was notified on March 13, 1975 of a hearing
and investigation into a charge of accumulating 9C or nkxe demerits and
being subject to retmval from service. It should be noted that at the time
Claimant had been assessed 105 d-its, 45 of which had been imposed on
March 12 and 13, 1975 for tm earlier offenses. The record sbowa that
Claimant on March 12, 1975 was assessed 30 demerits for improper performance
of signal repairing duties on February 14, 1975 (turning the signal head
away from the track to change lens) and 15 demerits on March 13, 1975 for
negligent operation of a Company truck on February Xi., 1975. As noted s
in Rule 33 these latter two dieciplinea  were thus subject to appeal by
Claimant at any time before April 15, 1975. For reasons kmwn only to
Claimant and his local representative no appeal ever was taken of these
last two demerit decisions. Thus, at the hearing held March 21, 1975 into
the question of 90 accumlated demerits Claimant's record was certified to
be as follows:

%scIPLm:

4-15-74:

6-4-74:

X2-4-74:

2-l-L-75:

30 demerits for failure to have Company Vehicle HR 58
under control, resulting in accident involving this
vehicle and 197l Chevrolet Be1 Aire station wagon at
approximately 7:00 Eu on April 15, 1974, while travel-
ing north on the 2200 block of IB Highww Ho. 1,
Dania, Florida, failing to observe the Chevrolet
Station Wagon stopping in front to make a left turn,
striking the automobile in the rear, causing damage
to both vehicles.

3C demerits for having left Company Truck IiR 62 in
gear and failing to apply emergency brake when park-
lng and leaving that vehicle unattanded at the 7-U.
Food Store at N.E. 4th Street and 6th Avenue, Delray
Beach,  Florida,  at approximately  9:30 &I, June 4, 1974,
resulting in it rolling back and striking a 1974 Olds-
mobile automobile ounedbyMr.SamFiahman of Kings
Feint SaxonApartment  C-IJA, De-Beach, resulting
in damage to both vehicles.

5 demerits cancelled account maintain& clear record
forslxmonths.

15 demerits account having been charged with negligence
in the operation of Company vehicle RR 86 at approxi-
mately 7~00  W, Febw Xl, 1975, resulting in the
vehicle becoming stuck near Vero Beach and damage to
the vehicle's drive shaft as a result of overtaxxjpg
the capabilities of the vehicle when attempting to
free it.
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“2-h-75: 30 demerits account having been charged with ix-
proper performance of duties by havlng rendered
Signal 2436, just south of Ft. Pierce Yard, in-
operative for northbound traim at approximately
ll:30 AM, February 14, 1975, by turning the signal
heed crway from the track while repairing the lens
and hoods of that signal.

3-U-75: Total. of 105 demerits outstanding againat record,

ccwmDATIoR8: Hone”

Theredter, Claimant on March 27, 1975 received the following mtice:

aReferrlag to formal inveatigatlon conductadwithyou in
Assembly Fbxm at Fort Pierce,  Florida on March  21, 1975
for the purpose of reticrrlng

r
record account your

having accumlated ninety (90 , or mre, demerits and
being subject to reammel from the aerwice.of the Railway
uuder the provlsiona of Circular issued by Superintendent,
Signals & Commicationa Ii. E. Webb, May 1, 1973.

The review of your record established that the entries of
discipline were correct and evidenced that you have not been
rendering aatlafactory  service. You (ve, therefore, sua-
pended from duty, subject to eny appeal upon the demerit
entries that have not been closed made in accordance with
the Discipline and Time Limit Rules of the work roles
Agreement governing Sigael 6, Coamunicationa  Department
employer of the Florida East Coast Railway.”

Notwithataxni~  the continuing appeal rights on the last two entries, m
appeal was taken and, on April 25, 1975 Clalment wea terminated. Ry letter
dated April  25, 1975 the Crganiaation on bahalf of Claiamnt appealed the
decision to tarmitmte.

Claimant resists his termination for the moat part by contesting
herein the validity of the last two discipline entrlea on his record. Also
he asserts that, taken indlviduelly, rmne of his tranagreaalona  merit the
ultimate discipline of discharge. We do not decide those issues nor do we
Micate any view whatever on their merits beca.uae they me mt propaxly
before us. Thetimc for appeal oftheleattwo entries expiredwithout
movement by Claimant and so they preaumptlvely are valid on hia record.
Also, we note that at the March 21, 1975 hearing Clairaant stated as follows:

“Mr.Vlaain: Mr.McCue, are you falarwiththe entries
that are onyourperaonnelrecord?

Mr. McCue: Yea
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wr. vlsain:

Mr. McCue:

Hr. Vlasin:

Mr. &Cue:

Mr. Vlaain:

Mr. McCue:

Mr. w&sin:

Mr. McCue:

Mr. Vlasin:

Mr. McCue:

Mr. VlaaFn:

Mr. McCue:

Have you been notified in each csse when dis-
cipline has been assessed agninat your record9

Yes, Sir.

Have you made a protest or appeal on any of these
entries that ate on your record?

no, sir.

Are you satisfied, Mr. &Cue, with the entries
having baen entered in this matter.

Yea

Are you then telling me for the record here that
the record haa been fair and just against your
record.

Yea, Sir.

You have m protests to any of the records whatsoever?

no, sir.

Do you anticipate to appeal cury of the mticea
that are still open to appeal on your record?

I don't believe so, Sir."

Additionally there is some indication on the record that Claimant sought
reinstatement on a leniency basis.

Cur review of the record, within our appallate mle, convlncea us
that substantial evidence supports the Carrier's deternination  that accusm-
lated demerits excead the permitted pyuimum and Claimant waa afforded a
fair investigation together with aU appeal rights. On the record before
us we cannot conclude that Carrier aoted arbitrarily or unreasonably in
this discharge. Leniency in these circmaatancea  is a prerogative for
Carrier,butmaymtbe  orderedbyua. We matdenythe claim.

FIgDm@: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, find8 and holds:

That the parties waived oral hearing;

That the Carrier and the Ekployea involved inthia diaplte are
respectively Carrier and Iksployea wlthin the meaning of the Dailwa~r labor
Act, aa approved June 21, 1934;
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That this Division of the Ad,juatment Board has jurisdiction over
the dispute involved herein; and

The Agreement was not violated.

A W A R D

Claim denied.

~~ATIC~ULRAILROADA~~~TM~T~ARD
By Qrder of Third Division

ATTEST:
Executiva Secretary

Dated et Chicago, Illimia, this 28th day of September 1976.


