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'TliS.RB  DIVISION Docket Number CL-21452

Dana E. Eischen, Referee

(Brotherhood of Railway, Airline and Steamship Clerks
( Freight Handlers, Express  and Station Employes

PARTIES TO DISPWE: (
(Chicago and North Western Transportation Ccnpany

STATF,MRNT  OF CLUU: Claim of the System Connlttee  of the Brotherhood,
GL-8055,  that:

1. Carrier violated the terms of the Agreemant cffectiw May
'. 15, 1972,  part&xlarly  Rule 21, when under date of September 3.2, 1973, it

dismIssed  frca senrice Ur. D. R. Tickal, Yard Clerk, Muon City, Iowa, and;

2. Carrier shall be required to reinstate Mr. D. R. Tickal with
all rights unimpaired, and compensate him for all tima lost, or, compensate
him for all tima lost starting with a reasonable date subsequent to his dis-
&wml, in accordance with discipline administered to the other Involved
parties concerned with the incident in question.

OPINIGU CP BWRD: Claimant D. R. 'pickal entemd Carrier's service in Decem-
. her 1962  and at the tim this Prrtter arose was crqrloyad

as Yard Clerk et Maaoa City, Iowa. The facts out of which this claim
arose~are  not contested and may ha amzed as follm8:

1) Durin&the  period 197%73 CZaiaant  and certain other em-
ployes of Carrier, including Clainant's  direct supervisor,
Chief Yard Clerk T. A. Human, rearnad from Carr$er's  property
grain spilled  on tha ground or left in cam and sold it for
personalprofitata  local grsin cmny.

2) Carrier inwstlgatlon  revealed that Benson  pocketed $213.64
as a result of his activities and Tickal cleared $3213.53  over
three years. Bach of these emplaye6  acted ae$amtely  for their
am acoouu~ except for one -x~caaslou  when- they jointly re-
mwd a large pile of spilled corn and split the proceeds
9--W.

3) No Carrier policy had been stated mlatiw to rewval of
grain qd.lage prior to July 1973 vhen the RaiMskr  instructed
a gzvnq 0fePployas  nottotake anygrainf+raaCaapanyproperty.
So far as the record shows no grain was taken by Claim& after
that date.
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4) Carrier security staff began en investigation of grain
sales inthe hhson City areainAugu&  1973 and determined th&
Clalnmntend  Bensonbad msde several auapicioua sales over the
YecU8. '&en cc&ranted  with this information both employes
admltted taking and selllngtbe  spillage and sweepage frcr
grain c-s.

5) In Sept.&r 1973 both ex@oyes were brought up on iden-
tical charges of "unauthorized removal of grain from equip-
ment end splllege  and the sale of sam for personal profit.",
Following  sepemte hearings at which they were reprebented
both employcs were found guilty and, by Identical Noticea of
Discipline dated Septeder  12, 193, both were diemIssed  fraa
service.

6) The Organlsetlonundertoaka  coneolidetedappeal  of the
Benear curd Tlckel dimufesala in a letter dated October 8, 1973
end reading  inpertinentpsrtaa  followa:

"In view of their reepedive  yeerr of service with tbe-
Carrier,  we bellow that under the circumstancea  in-
volwd that the c@ete dienireal of the two employer
herein involwd  ir uceaslw and the ~altipn of en
axcef3aiw penalty i8 a violatloa of the Agmemmt pro-

.tecting enployu from what nay be conelder& aq'arbi-
tmry and capricious  action on the part of the Carrier.

%xordingly, ItL our belieyehbtthe  two employee
hereinlnvz&vedshouldbe  givenanother  c?unce,with-
out.hawer, over-rullug  the findFry of guilt of each
of the‘tvo e@oyM herein involYed.  This can be
accaupllahed  by minatating  D. R. Tickle and T. A.
Beneon  to their respective former poeitione with all
right8 endprivileges  ador ow rules agmemnt,  how-
.arer.withnopeyforloae  inwegee suffered by them.

Veherebymqueettbtyougiw  conaldemtlonto  this
requeet and edrlre.

"Please coneider thle M an appeal frca you? decision aa
rendered in your diroipllne  noticea affecting  the two
employa  irwolwd  a.rlsruedunderdate  ofSeptarberl.2,
1973.

"Yav prollpt consideration and coqrllbace with tble re-
queetforthe  minstatemntofthe  two employee would be
awt appreciated by all concerned."
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This appeal was denied by Carrier’s Director of Labor Relations
on December 13, 1973 who noted that inter alia the appeal con-
tained no request for back pay.

7) The Organization fiLed another consolidated appeal of both
cases on January 3, 1974, this time seeking back pay fro+n NOV-
ember 2, 1973 (in effect a suspension of about two months
rather than a dismissal). This was denied by the Division
Maneger on January  9, 1974 in part as follows:

“As you indicate I did decline your original request for
reinstatement in my Letter to you dated October 12, 1973.
Your letter of revision of the basic appeal for reiq-
statement was received January 4, 1974, your letter being
dated January 3, 1974.

“I am sure you are aware that your request  has gone well
past the time limit for such appeals and I am informing
you accordingly that your modified appeal is not accept-
able.”

By letter dated March 9, 1974 the Organization again appealed
to the Director of Labor Relations. The record contains no specific dis-
position of this particular appeal letter but, in a letter to the General
Chairman dated October 10, 1974, adverting to the original appeal letter of
the Organization, the Director of labor Relations stated as follows:

,. .

“Please refer to previous correspondence, your file
6-73-21-236 concerning your request for reinstatement
of Mr. D. R. Tickal and Mr. T. A. Benson, former Clerks,
Mason City, Iowa, on a leniency basis, last discussed
in conference on September 12, 1974.

“I am agreeable to reinstating former Clerk T. A. Benson
on a leniency basis, with no payment for time lost, how-
ever, with seniority, vacation rights and insurance unim-
paired, provided he can pass such examinations as may be
required under current instructions.

“I am not agreeable to reinstating fomer  Clerk D. R. Tickal.

“If you are agreeable to the above with the understanding
that your acceptance of my proposal concerning Mr. Benson
in no way prejudices your right of appeal under the Rail-
way Labor Act for Mr. Tickal, please indicate your con-
currence by signing and returning one copy of this letter.”
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The reccrd shows that Bencon  and two other employes made
restitution to Carrier and were rzxmed to service without back pay.
Ticks1 has not been returned to service and since September 1973 has
worked at various ti.oes for employers other than Carrier.

The position of the Organization on appeal to this Board is
succinctly set forth in its Ex Parte Sutnission  as follows:

"The issue at bar in this dispute is whether the disci-
pline assessed by carrier in this case was arbitrary and
capricious, in view of the fact Claimant was actually un-
aware that he was acting in a manner unsatisfactory to
carrier. Further, whether the discipline assessed was
excessive, if found guilty as charged, in view of all the
facts and circumstances involved in this case; such as
Claimant's honest and cooperative attitude &ward the
charge andtha  fact all three other employee have bean
reinstated with all rights unimpaired.

"It is the position of the Employes  that carrier violated
the terma of the Agreement effective May 15, 1972, in spirit
end with contempt, particularly Rule 21, when it dismissed
Claimant from service for his part in the incidents which..:.~  ,:~ .,.
gave cause for carrier's investigation, and action which ;o::~ ~..~':

has now been proven to be discriminatory due to the resin? I
statement of the other.involved  employes."

Carrier resisted this particular claim on the property and in
its Ex Parte Submission on several grounds, to wit: 1) Any claim for wage
compensation is untimely and not properly before us since it was not filed
withfn 60 days of the dismissal per Rule 35; 2) The more severe disci-
pline of Ticks1 is warranted and is not unreasonable because (a) He was
involved over a longer period and to a greater extent than the others,
(b) "It is believed that the other employes became  involved through the
investigation of Mr. Tickel,~ and (c) Those employes who were dismissed
and subsequently reinstated in fact made restitution to the Company but
Tickal to date actually has not done so, but merely offered to do so.
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Accordingly, Carrier urges that the Claim be denied in toto or alternab
tively that no monetary damages be psnsitted to nm in Claimant's favor.

Reduced to its esmnce, the question in this case is whether
Carrier had a reasonable basis for singling out Clairpant  for aubstau-
tiaU.y greater discipline than that imposed upon any of his fellow trans-
gressors, including his immediate  supervisor. We recognize that in so
v-lewing the case we sweep away a mmber  of procedural question6 which
might have b6en  presented on this record. Wadosocmlyaftercamfully
analyzing the record and detaraFning  that such troublesoxce  question6 as
which claim Carrier dealt withy cm October 10, 1974,  and, whether a true
laaiency situation with attendent restriction6 on our appellate role is
presented herein are not adequately joined or were belatedly raised.
With resp6ct to the Carrier's Tims Limit defense  of Part 2 of this elaFm
we find that it 16 will thba vith r66p6ct to 60 6aach  of the claim a6
seek6 ccqpanrratlaa for all tim6 106t. Such CIA- var ralsad belatsdly
onJuruar~3,1974in~aypcal*hich~~tonothing~thnh
more  sp6ciflc  relturtlaa  of the Organization's earlier appeal for re-
duction in the penalty frca dids6alt.o su6penslcn without pay. Thu6,
the c&y issu66 rip6 for our reviev era wthhar, In 6U the circum-
stances, Carrier acted wre~o~hly  in disairrsing  Claimnt and, if so,
what should betheappropriate  mm6dy.

'Iher is no doubt that C-t M afforded a fair investiga-
t~oaorthhtth6  record support6 a cc~clu6im  of hi6 culpability. We
do not condone his 6ide-line  bu6ina66  in Carrier'6 spi.Uage nor do w6
6Ub6Crib6  tOtheth6Orythteither  the CmteIlt6  Of Car6 Or we
fra Car6 belong6 to anyc610  -rely for the taking. On the other h6nd,
w6 c6nuot close onr 6y66  to the fact that 66wral  other 61~loy66  ba-
sid66 Cl6iant  w6r6  6ngeged in a pmctic6 of putting 6pilhg6  In Sack6
and hurling it away to grain 6lastor6. OVW h p6h3d Of t&66 ;YaarS
th6 r6cord 6h~6 thht Clhmt and hi6 6IIp6rvi6Or  6h116 saoked snd hauled
away  over 60 firm6 of 6plll6d grain in M6C&6d  6ml.l lot6 dnring  their
off duty h-6. It 16trU6,  M Chrl-i6r  point6 Outthatthe  66@OyeS
h6ra did not have permi66ion to do vhat they did and shwld hav6 knwn
hatter than to tska the grain without  permission.  g Anvd 2OT7l.
But fnthe face of 6UCh p6rsi6tentalld  iraquentrexwal. of 6pulag6 it
is difficult in this ca6a not to find Carrier condonation or negli-
g6nce  in paaitthg  such an exten6ive  practice to pravail  withcat  ad-
monition, let al1~L6  discipline,  for three yearn.

Turning to what we view a6 the crnx of the case, the dispro-
portionate discipline of Clhirmt,  we are guided by the axiom that lik6
oflander should  b6 puniShad  th6 661~3)  absent  scam good r666on  for die-
criminaticn,  ~,puor discipline record, length of 6ewLct,  dagrea  of
culpability. Ibra, failure to apply and enforc6 the rules with reason-
hbl6 UnifoI¶ELty  for all e~ploye6  i6 C6Ie ba6i6 trpoa which thi6 Borrd
nay find Carrier inpo6ition of di6cipliM unxw~onable,  arbitrary or



capricious. See Award 8431 (Dazgherty). As we read the precedents the
burden in such cases Is upon Carrier where the Organization, as here,
ekes e prima facie show-lug that co-actors have been disciplined with
substsntlally different penalties. Carrier couteude that CLaimant  was
the instigator'but  there is not a shred of evidence to support thi6
Dickens-lig  theory. Claisnnt's  apervisor  was no Oliver Rriat and
Clainqnt  was no Fe& leading the others to filch for his gain. P.&her
the record shove beyoud doubt that each was acting as an independent 611-
trepreneur  and Beusoo testified he was not sure whether he enlisted -
Clai.kaut in their single joint venture or vice versa. Bar do we flnd
Carrier's distinctions revding restitution to be persuasiw.  Deneon
actually smde restitutiou  and Carrier accepted it and returned him to
StU-VlCS. C-t teudered  restitution several tlmee (twice at his

'. hearing  on September lOJ975)  but Carrier refused to accept it and
disndaecd  hia Q1 the other side of the comparative proeeee, Claimant
hbd ten yearr of service without dlscipllne  aa a aubordimte YardClerk.
Benem had eight yeare of aetice and wan a eupervlror. Yhem la no
ready explanation uhy the supervisor wu puuished lese eewrly for iden-
tical offmwa  than wa the uhderliog.

In aU of the circumstauces  m are persuaded that the dis-
missal of Clairrnt WM arbitrary emd unreasonably dlrcrimlnatory and
ahould be modified to couform to the discipline  asseaeed hir colleague.
We shall sustainthe clalmtothatextmt.  Thus, camditloned apon
his restitution to Carrier of the mm of $3213.53, Clainrnt  shall be
offered reinatstment  to service  effectiw October 10, 19’74 rith no
payment  for'time  lost frcm September 32, 1973 to October 10, 1974, hov-
everwith  seniority,acatiarrights  end ineurance  uningaired,pro-
vided he can prss such ~tione as nay be required under current
instruction. If Cl-t la reinstated under such conditions he also
shall be c~aated for timelost since October 10, 1974 until such re-
inatatement,leae  kqyamountearned  In other es@oyrmrnt  during that
mm.

FlY?DYlWr  Yhe YhirdMvLeion  oftheAdjustaentDoerd,uponthewhole
record end all the evidence, finds and holds:

That the partlea  wived oral hearing;

'h&the Carrier end the woyus  involwd  In this dispute
are respectively Carrier and5ployea  vithlnthe~ofthe  Railway
Labor Act, as approwd June 21, 1934;

Y&&this  Mviaion of the Adjustment Doard  has jurisdiction
owr the dispute involved herein; and

Thai the Agreemnt  vae violated.



Award - 21240
Docket Number CL-21452

A W A R D

Claim sustsined to the extent indicated in the Opiaion.

ATTEST:

Dated at Chicego, IUlnois,  this 28th day of September 1976.


