NAT| ONAL RAILROAD ADJUSTMENT BOARD
Award Nunmber 21242
THIRD Dl VI SI ON Docket Nunmber SG 21103

[rwin M Lieberman, Referee

(Brotherhood of Railroad Signal nen
PARTIES TO DISPUTE: (
(Robert W Blanchette, Richard C. Bond and John H.

( McArthur, Trustees of the Property of
( Penn Central Transportation Conpany, Debtor

STATEMENT OF CLAIM O aimof the CGeneral Committee of the Brotherhood of
Railroad Signalnmen on the former Pennsylvania Railroad

Company:

System Docket 899
Western Region = Fort Wayne D vision Case No. 18-13-73

(A) Claim that on April 16, 1973 the Carrier violated the cur-
rent C&S Agreenent, mainly Article 4, section 3 and 17, by awarding F. D
Smith a Lead Signalmans job on bulletin #Fw=9, thereby causing M. L. G
Sweigard to be furloughed.

(B) daimL. G Sweigard bid on the job and should have been
awar ded said job.

(c) daimthat according to the c&sS Seniority Roster District
#18 dated January 1, 1973 and posted April 1, 1973, M. L. G Sweigard
has signalmans rank #18 with date of February 3, 1970 and M. F, D. Snith
has signal mans rank of #19 with date of April 6, 1970.

(D) Ddaimthat M. L. G, Sweigard be compensated for all tine
| ost account ofviolation8 stated in (A and (B) above. Tinme Lost tobe
determned jointly by Local representative and carrier official.

CPI NI ON OF BOARD: Om April 2, 1973 Carrier advertised the position of

Leading Signalman in the Ft. Wayme Division Gang. No
bi ds were received from employes possessing seniority as Leading Signal -
nen. Signalman F. D. Smth and Caimant bid for the position, and effec-
tive April 16, 1973 the position was awarded to F. D. Snmith. The senior
ity dates ofthe two enployes are as follows:

Signalman Asst. Signalman Helper
F.D. Smth April 6, 1970 April 6, 1970 February 3, 1964
L. G Sweigard February 3, 1970 August 28, 1968 June 10, 1968

The pertinent provisions of the Agreement provide:
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"ARTICLE 4 - SENIORITY AND ASSIGNMENT TO PCSI TI ONS
Section 1 = Seniority classes.

(Effective August 1, 1950) The following groups of employes
shal | each constitute a separate seniority class:

(a) Inspectors, Foremen.

(b) Assistant Inspectors, Assistant Foremen.
(Goups (a) and (b) will sonetines
hereinafter be referred to as the
"Foreman O ass.')

(e) Leading Maintainers, Leading Signalmen.

(d) Signal Mintainers, Telegraph and Signal
Mai nt ai ners, Tel egraph and Tel ephone Main-
tainers, Signal nmen.

(e) Assistant Signal nen.

(£) Hel pers.™

* ¥ % * * % * * * *

"Section 3 = Date of other than foremen,

(a) (Effective August 1, 1950) The seniority of employes
covered by Sections 2, 3, 4 and 5 of Article L (groups
(c),,(d), (e) and (f) Listed in Section 1 of this Ar-
ticle) in a particular class shall begin at the tine
they acquire an advertised position in that class in
the district in which enployed, and they shall acquire

and accumulate seniority in all Lower classes.

(b) Tenporary service in a higher class shall not estab-
lish seniority in that class, except when the tenpo-
rary service is performed as the result of bulletin
and award of a tenporary position or vacancy in accord-
ance with Section 20 of this article.

G oups fromwhich employes shal|l be appointed-to positions
in foreman class

(c) (Effective August 1, 1950) Employes shall be appointed
to positions in the foreman class only from groups
covered by Section 1 (c) and (d) of Article 4, and
they shall retain and continue to accumulate seni or
ity in the classes and in the seniority district in
which they held seniority prior to the appointnent.

Date of hel pers
(d) Hel pers shall not acquire semfority rights and their

nanes ghall not be shown on the roster until they have
worked as hel pers for six months in any twel ve nonth
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period. After having worked six nonths in any twelve
month period as helpers, their names shall be placed
on the roster with their seniority dating from the
first day counted in calculating the six months'
period."

"Section 18 = Qualifications

(a) Assigmments tO0 positions int he leading nui nt ai ner,
| eadi ng signal man, signal naintainer, T. & S. main-
tainer, telegraph and telephone maintainer, signal-
man, assistant signalman or hel per classes shall be
based on ability, fitness and seniority; ability and
fitness being sufficient, seniority shall govern

(b) Employes covered by this Agreenent who possess the
necessary qualifications to plan, direct, Lead, regu-
Late and coordinate the work of other employes will
be given consideration for pronotion to positions in
the foreman class. Wen two or nore employes do poss-
ess the necessary qualifications (referred to inthe
precedi ng sentence of this paragraph) the employe with
the nost service in the classes covered by this Agree-
ment shall be selected for pronotion to the forenan
class. "

Petitioner's position is that Oaimnt should have been awarded
the position in question because he holds nore signalman Seniority than
Smth and signalman seniority rather than hel per seniority should prevail
It is also contended that Smth was awarded the position because he (and
not Claimant) is a protected employe under the Merger Agreenment. In ess-
ence, it is argued that total service seniority is not provided for in
Article 4, for purposes of prométion, and Carrier had no right to use that
standard in this case

Carrier argues that there is no rule support for Petitioner's
position. Carrier points out that the Agreement has no provision as to
consideration of seniority in lower classes, with the exception of the
Foreman's class, and does not give nore weight to Signalnman's seniority
than to Helper's seniority for promotions of this type. Carrier takes the
position that since no employes With seniority in the dass bid for the
vacant position, Carrier was free to select anyone for the position; it is
made clear, however, that Carrier did indeed select the employe with the
greatest total seniority under the Agreenent.

First it is noted that Article 4 establishes seniority by Cass
only. Simlar disputes, involving Mintenance of Wy enployee have been
considered by this Board in the past. The Leading case, Award 11587

states:
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"I'n the Agreenent before us we note that in Article 3, Rule
1,it is stated that "Employes are entitled t0 comsideration
for positions in accordance with their seniority ranking as
provided in these rules.' |mediately following . . . . we
find a eircumscription whi ch confines systemgang employes
seniority rights as to new positions or vacancies to sen-
iorityin'their respective clagsifications.’. . ,,Reading
the Rul es together we conclude that no employe hol ding sen-
iority im one of the other three groups has any contractua
priority because of such seniority, to be assigned to a perm
anent position of Steel Bridge Foremen. Therefore, since
Caimant admttedly, had no seniority in the '868 Departnent
FPoreman' classification, we will deny the claim”

This case was followed by Awards 20206 and 20085, which held simlarly.

Petitioner's point with regard to the Merger Agreenent protection
with respact to Snith, although undoubtedly correct, has no rel evance to
the dispute per se. The Oganization argues by inference that the success-
ful app?icant for a pronotion must come fromthe next |ower class; there is
no contractual basis for this position. It is noted, however, that in ac-
cordance with Article 4, Section 3(e) pronotions to the position of Foreman
must be made f£romthe Leading Miintainers and Leading Signal man and the
next lower class only. There is no conparable Language for the position of
Leadi ng Si gnal man promotions. [t is understandable for the Organization to
presune that pronotions should be based on seniority in the next |owest
position; however, the record is barrem of facts indicating any practice of
this type in the past and, as indicated heretofore, there 1s no apparent
rule support for the position. Consequently, the O ai mmust be denied

FINDINGS: The Third Division of the Adjustnent Board, upon the whole record
and all the evidence, finds and hol ds

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes within the neaning of the Railway |abor
Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and

That the Agreement was not viol ated.
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A WA RD

d ai m deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: | !
Executive Secretary

Dated at Chicago, Illinois, this 28th day of Septenber 1976.




